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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
,'-t>

STATE OF IDAHO,
Plaintiff,

vs
FRANK JAMES TANKOVICH,
IRA GINO TANKOVICH,
WILLIAM M. TANKOVICH, JR.,

Defendant,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

"'-c: FIDAHO

Case No. CR 200.r--... ,.....rT'-"-CR 20 -22
CR 2009-22648
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INSTRUCTION NO. _\_
Now that you have been sworn as jurors to try this case, I want to go over with you
what will be happening. I will describe how the trial will be conducted and what we will be
doing. At the end of the trial, I will give you more detailed guidance on how you are to
reach your decision.
Because the state has the burden of proof, it goes first. After the state's opening
statement, the defense may make an opening statement, or may wait until the state has
presented its case.
The state will offer evidence that it says will support the charge(s)

against~

defendant. The defense may then present evidence, but is not required to do so. If the
defense does present evidence, the state may then present rebuttal evidence.

This is

evidence offered to answer the defense's evidence.
After you have heard all the evidence, I will give you additional instructions on the
law. After you have heard the instructions, the state and the defense will each be given
time for closing arguments. In their closing arguments, they will summarize the evidence to
help you understand how it relates to the law. Just as the opening. statements are not
evidence, neither are the clOSing arguments. After the closing arguments, you will leave
the courtroom together to make your decision. During your deliberations, you will have
with you my instructions, the exhibits admitted into evidence and any notes taken by you in
court.
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INSTRUCTION NO.

~

Your duties are to determine the facts, to apply the law set forth in my instructions to
those facts, and in this way to decide the case.

In so doing, you must follow my

instructions regardless of your own opinion of what the law is or should be, or what either
side may state the law to be. You must consider them as a whole, not picking out one and
disregarding others. The order in which the instructions are given has no significance as to
their relative importance. The law requires that your decision be made solely upon the
evidence before you.

Neither sympathy nor prejudice should influence you in your

deliberations. Faithful performance by you of these duties is vital to the administration of
justice.
In determining the facts, you may consider only the evidence admitted in this trial.
This evidence consists of the testimony of the witnesses, the exhibits offered and received,
and any stipulated or admitted facts. The production of evidence in court is governed by
. rules of law. At times during the trial, an objection may be made to a question asked a
witness, or to a witness' answer, or to an exhibit. This simply means that I am being asked
to decide a particular rule of law. Arguments on the admissibility of evidence are designed
to aid the Court and are not to be considered by you nor affect your deliberations. If I
sustain an objection to a question or to an exhibit, the witness may not answer the question
or the exhibit may not be considered. Do not attempt to guess what the answer might have
been or what the exhibit might have shown.

Similarly, if I tell you not to consider a

particular statement or exhibit you should put it out of your mind, and not refer to it or rely
on it in your later deliberations.
During the trial I may have to talk with the parties about the rules of law which
should apply in this case. Sometimes we will talk here at the bench. At other times I will
excuse you from the courtroom so that you can be comfortable while we work out -any
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problems. You are not to speculate about any such discussions. They are necessary from
time to time and help the trial run more smoothly.
Some of you have probably heard the terms "circumstantial evidence," "direct
evidence" and "hearsay evidence." Do not be concerned with these terms. You are to
consider all the evidence admitted in this trial.
However, the law does not require you to believe all the evidence. As the sole
judges of the facts, you must determine what evidence you believe and what weight you
attach to it.
There is no magical formula by which one may evaluate testimony. You bring with
you to this courtroom all of the experience and background of your lives. In your everyday
affairs you determine for yourselves whom.you believe, what you believe, and how much
weight you attach to what you are told. The same considerations that you use in your
everyday dealings in making these decisions are the considerations. which you should
apply in your deliberations.
In deciding what you believe, do not make your decision simply because more
witnesses may have testified one way than the other.

Your role is to think about the

testimony of each witness you heard and decide how much you believe of what the witness
had to say.
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INSTRUCTION NO.3
--

A defendant in a criminal action is presumed to be innocent. This presumption
places upon the state the burden of proving the defendant guilty beyond a reasonable
doubt. Thus, a defendant, although accused, begins the trial with a clean slate with no
evidence against the defendant. If, after considering all the evidence and my instructions
on the law, you have a reasonable doubt as to the defendant's guilt, you must return a
verdict of not guilty.

Reasonable doubt is defined as follows: It is not mere possible doubt, because
everything relating to human affairs, and depending on moral evidence, is open to some
possible or imaginary doubt. It is the state of the case which, after the entire comparison
and consideration of all the evidence ,leaves the minds of the jurors in that condition that
they cannot say they feel an abiding conviction, to a moral certainty, of the truth of the
charge.

207

INSTRUCTION NO.-±If during the trial I may say or do anything which suggests to you that I am inclined
to favor the claims or position of any party, you will not permit yourself to be influenced by
. any such suggestion. I will not express nor intend to express, nor will I intend to intimate,
any opinion as to which witnesses are or are not worthy of belief; what facts are or are not
established: or what inferences should be drawn from the evidence. If any expression of
mine seems to indicate an opinion relating to any of these matters, I instruct you to
disregard it.
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INSTRUCTION NO. 5Do not concern yourself with the subject of penalty or punishment. That subject
o.~os;:.
D \'
must not in any way affect your verdict. If you find the defendant guilty, it will be my duty to

-e .

determine the appropriate penalty or punishment.
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INSTRUCTION NO.

---La-

If you wish, you may take notes to help you remember what witnesses said. If you
do take notes, please keep them to yourself until you and your fellow jurors go to the jury
room to decide the case. You should not let note-taking distract you so that you do not hear
other answers by witnesses. When you leave at night, please leave your notes in the jury
room.
If you do not take notes, you should rely on your own memory of what was said and
not be overly influenced by the notes of other jurors. In addition, you cannot assign to one
person the duty of taking notes for all of you.
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INSTRUCTION NO.

'I

It is important that as jurors and officers of this court you obey the following
instructions at any time you leave the jury box, whether it be for recesses of the court
during the day or when you leave the courtroom to go home at night.
First, do not talk about this case either among yourselves or with anyone else during
the course of the trial. You should keep an open mind throughout the trial and not form or
express an opinion about the case. You should only reach your decision after you have
heard all the evidence, after you have heard my final instruction and after the final
arguments. You may discuss this case with the other members of the jury only after it is
submitted to you for your decision. All such discussion should take place in the jury room.
Second, do not let any person talk about this case in your presence. If anyone does
talk about it, tell them you are a juror on the case. If they won't stop talking, report that to
the bailiff as soon as you are able to do so. You should not tell any of your fellow jurors
about what has happened.
Third, during this trial do not talk with any of the parties, their lawyers or any
witnesses. By this, I mean not only do not talk about the case, but do qot talk at all, even to
pass the time of day. In no other way can all parties be assured of the fairness they are
entitled to expect from you as jurors.
Fourth, during this trial do not make any investigation of this case or inquiry outside
of the courtroom on your own. Do not go any place mentioned in the testimony without an
explicit order from me to do so.

You must not consult any books, dictionaries,

encyclopedias or any other source of information unless I specifically authorize you to do
so.
Fifth, do not read about the case in the newspapers.
television broadcasts about the trial.

Do not listen to radio or

You must base your verdict solely on what is
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presented in court and not upon any newspaper, radio, television or other account of what
may have happened.
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INSTRUCTION NO.

~ 0

YOU ARE INSTRUCTED that the defendant, WILLIAM MICHAEL TANKOVICH, JR., is
charged in Count I with the crime of Malicious Harassment alleged to have been committed as
follows: that the defendant, WILLIAM MICHAEL TANKOVICH, JR., on or about the 16th day of
August, 2009, in the County of Kootenai, State ofIdaho, did maliciously and with the specific intent
to intimidate or harass another person because of that person's race and/or color and/or ancestry
and/or national origin, threaten by word or act to cause physical injury to another person, to wit:
Kenneth Requena, giving said person reasonable cause to believe the action would occur, or did aid
and abet in the commission of said offense. To this charge the defendant has pled not guilty.
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INSTRUCTION NO. -~YOU ARE INSTRUCTED that the defendant, WILLIAM MICHAEL TANKOVICH, JR., is charged
in Count II with the crime of Conspiracy to Commit Malicious Harassment alleged to have been
committed as follows: that the defendant, WILLIAM MICHAEL TANKOVICH, JR., on or about the
16th day of August, 2009, in the County of Kootenai, State of Idaho, did unlawfully, willfully and
knowingly conspire and/or agree with Frank James Tankovich, and/or Ira Gino Tankovich to commit
the crime of Malicious Harassment, in violation of I. C. § 18-7902.
OVERT ACTS
In furtherance of the conspiracy and to effect the objects thereof, the following overt acts,
among others, were committed within Kootenai County:
1. On or about the 16th day of August, 2009, after Ira Gino Tankovich had made

contact with Kenneth Requena, he returned to Kenneth Requena's home with a
firearm to cause physical injury to Kenneth Requena and/or threaten by word or act
to cause physical injury to Kenneth Requena, giving said person reasonable cause
to believe the action would occur.
2. On or about the 16 th day of August, 2009, after Ira Gino Tankovich had made
contact with Kenneth Requena, William Michael Tankovich, Jr. and Frank James
Tankovich returned to Kenneth Requena's home and maliciously and with the
specific intent to intimidate or harass Kenneth Requena because of his race and/or
color and/or ancestry and/or national origin, made disparaging racial remarks to
Kenneth Requena and did threaten by word or act to cause physical injury to
Kenneth Requena, giving said person reasonable cause to believe the action would
occur.
To this charge the defendant has pled not guilty.
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INSTRUCTION NO.

/6J 10

YOU ARE INSTRUCTED that the defendant, FRANK JAMES TANKOVICH, is charged in
Count I with the crime of Malicious Harassment alleged to have been committed as follows: that the
defendant, FRANK JAMES TANKOVICH, on or about the] 6th day of August, 2009, in the County
of Kootenai, State of Idaho, did maliciously and with the specific intent to intimidate or harass
another person because of that person's race and/or color and/or ancestry and/or national origin,
threaten by word or act to cause physical injury to another person, to wit: Kenneth Requena, giving
said person reasonable cause to believe the action would occur, or did aid and abet in the
commission of said offense. To this charge the defendant has pled not guilty.

Covered- - - - ? ' - - JUDGE
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INSTRUCTION NO. I \
YOU ARE INSTRUCTED that the defendant, FRANK JAMES TANKOVICH, is charged in
Count II with the crime of Conspiracy to Commit Malicious Harassment alleged to have been
committed as follows: that the defendant, FRANK JAMES TANKOVICH, on or about the
16th day of August, 2009, in the County of Kootenai, State ofIdaho, did unlawfully, willfully
and knowingly conspire and/or agree with William Michael Tankovich, Jr., and/or Ira Gino
Tankovich to commit the crime of Malicious Harassment, in violation of I.C. § 18-7902.
OVERT ACTS
In furtherance of the conspiracy and to effect the objects thereof, the following overt
acts, among others, were committed within Kootenai County:
1. On or about the 16th day of August, 2009, after Ira Gino Tankovich had
made contact with Kenneth Requena, he returned to Kenneth Requena's
home with a firearm to cause physical injury to Kenneth Requena and/or
threaten by word or act to cause physical injury to Kenneth Requena, giving
said person reasonable cause to believe the action would occur.
2. On or about the 16th day of August, 2009, after Ira Gino Tankovich had
made contact with Kenneth Requena, William Michael Tankovich, Jr. and
Frank James Tankovich returned to Kenneth Requena's home and
maliciously and with the specific intent to intimidate or harass Kenneth
Requena because of his race and/or color and/or ancestry and/or national
origin, made disparaging racial remarks to Kenneth Requena and did
threaten by word or act to cause physical injury to Kenneth Requena, giving
said person reasonable cause to believe the action would occur.
To this charge the defendant has pled not guilty.
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INSTRUCTION NO. f ~
YOU ARE INSTRUCTED that the defendant, IRA GINO T ANKOVICH, is charged with the
crime of Conspiracy to Commit Malicious Harassment alleged to have been committed as
follows: that the defendant, IRA GINO TANKOVICH, on or about the 16th day of August,
2009, in the County of Kootenai, State of Idaho, did unlawfully, willfully and knowingly
conspire anellor agree with William Michael Tankovich, Jr., and/or Frank James Tankovich to
commit the crime of Malicious Harassment, in violation of 1. C. § 18-7902.
OVERT ACTS
In furtherance of the conspiracy and to effect the objects thereof, the following overt
acts, among others, were committed within Kootenai County:
1. On or about the 16th day of August, 2009, after Ira Gino Tankovich had
made contact with Kenneth Requena, he returned to Kenneth Requena's
home with a firearm to cause physical injury to Kenneth Requena and/or
threaten by word or act to cause physical injury to Kenneth Requena, giving
said person reasonable cause to believe the action would occur.
th

2. On or about the 16 day of August, 2009, after Ira Gino Tankovich had
made contact with Kenneth Requena, William Michael Tankovich, Jr. and
Frank James Tankovich returned to Kenneth Requena's home and
maliciously and with the specific intent to intimidate or harass Kenneth
Requena because of his race and/or color and/or ancestry and/or national
origin, made disparaging racial remarks to Kenneth Requena and did
threaten by word or act to cause physical injury to Kenneth Requena, giving
said person reasonable cause to believe the action would occur.
To this charge the defendant has pled not guilty.
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INSTRUCTION NO. ~
The Information in this case is of itself a mere accusation or charge against the
defendant and does not of itself constitute any evidence of the defendant's guilt; you are
not to be prejudiced or influenced to any extent against the defendant because a criminal
charge has been made.
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BARRY McHUGH
Kootenai County Prosecuting Attorney
Arthur Verharen
Deputy Prosecuting Attorney
501 Government WaylBox 9000
Coeur d'Alene, Idaho 83816-1971
Telephone: (208) 446-1800

3: 55

IN THE DISTRlCT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

THE STATE OF IDAHO,
Plaintiff,
-vsFRANK JAMES TANKOVICH,
DOB:
SSN:
Defendant.

)
)
)
)
)
)
)
)
)
)
)

Case No. CR- F09-22548
Grand Jury No. 09-08
SECOND AMENDED INDICTMENT

--------------------------)
FRANK JAMES TANKOVICH is accused by the Grand Jury of Kootenai County by this
Indictment, of the crimes of COUNT I: MALICIOUS HARASSMENT, a Felony, Idaho Code
§§18-7902, 18-204 and COUNT II: CONSPIRACY TO COMMIT MALICIOUS
HARASSMENT, a Felony, Idaho Code §§18-7902, 18-1701 committed as follows:
COUNT I
That the Defendant, FRANK JAMES T ANKOVICH, on or about the 16th day of
August, 2009, in the County of Kootenai, State ofIdaho, did maliciously and with the specific
intent to intimidate or harass another person because of that person's race and/or color and/or
ancestry and/or national origin, threaten by word or act to cause physical injury to another

SECOND AMENDED INDICTMENT: Page 1
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person, to wit: Kenneth Requenta, giving said person reasonable cause to believe the action
would occur, or did aid and abet in the commission of said offense;
COUNT II
That the Defendant, FRANK JAMES TANKOVICH, on or about the 16th day of August,
2009, in the County of Kootenai, State of Idaho, did unlawfully, wilfully and knowingly
conspire and/or agree with William Michael Tankovich, Jr. and/or Ira Gino Tankovich to
commit the crime of Malicious Harassment, in violation ofI.C. §18-7902;
OVERT ACTS
In furtherance of the conspiracy and to effect the objects thereof, the following overt

acts, among others, were committed within Kootenai County:
th

1. On or about the 16 day of August, 2009, after Ira Gino Tankovich had

made contact with Kenneth Requenta, he returned to Kenneth Requenta's
~'----

,.'''''' '-~-

home with a firearm, to cause physicahnjuryto Kenneth Requenta and/or
tJ.rreatel1_by_word or acHo cause physical injury to Kenneth Requenta, giving
said-personreasonab1e cause to believe the action would occur.
2. On or about the 16th day of August, 2009, after Ira Gino Tankovich had.
made contact with Kenneth Requenta, William Michael Tankovich, Jr. and
Frank James Tankovich returned to Kenneth Requenta's home and
maliciously and with the specific intent to intimidate or harass Kenneth
Requenta because of his race and/or color and/or ancestry and/or national
origin, made disparaging racial remarks to Kenneth Requenta and did

SECOND AMENDED INDICTMENT: Page 2
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threaten by word or act to cause physical injury to Kenneth Requenta, giving
said person reasonable cause to believe the action would occur,
all of which is contrary to the form, force and effect of the statute in such case made and
provided and against the peace and dignity of the State ofIdaho.
PART II
The Prosecuting Attorney further informs the Court that the defendant, FRANK JAMES
TANKOVICH, while committing the offense of Malicious Harassment and Conspiracy to Commit
Malicious Harassment as charged in the amended Indictment, had been previously been convicted of
at least two (2) separate felony offenses, and, pursuant to I.C. § 19-2514, is properly considered a
persistent violator. Defendant's previous convictions consist of the following felony offenses:
1)

2)

Rape, State of California, Case No. FC44030, date of Judgment and Sentence
09-18-98.
Burglary, State of California, Case No. SCDl19186, date of Judgment and Sentence
04-10-96.

DATED this

'1

day of

&rt-I

,2010.

t...-

BARRY McHUGH
PROSECUTING ATTORNEY

FOR KOOTENJ COUNTY, IDAHO

Jg;tlE~M
Deputy Prosecuting Attorney

SECOND AMENDED INDICTMENT: Page 3
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CERTIFICATE OF MAILING

f1!JIl/

I hereby certify that on the ~ day of
L-,2010, a true and correct copy of.
the foregoing and the Order Holding was caused to be mailed to:
DAN COOPER, FAXED

SECOND AMENDED INDICTMENT: Page 4
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BARRY McHUGH
Prosecuting Attorney
501 Government WayfBox 9000
Coeur d'Alene, lD 83814
Telephone: (208) 446-1800

ASSIGNED ATTORNEY:
ARTHUR VERHAREN

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF TEB
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
STATE OF IDAHO,

)

Plaintiff,
VS.

Case No. F

09-22657

)

09-22648

)
)

09-22548

)
IRA G. TANKOVICH

)

WILLIAM M. TANKOVICH

)
)
)
)

FRANK.T. TANKOVICH,
Defendants.

:MEMORANDUM IN OPPOSITION
TO DEFENDANTS' MOTION
TO DISJ\fiSS

--------------------------~)
COMES NOW, Arthu;r Verharen, Deputy Prosecuting Attorney for Kootenai County, and

APPUCABLELAWANDARGUMENT
Double jeopardy protections

typically do notapply'to a retrial based upon a defendant's

successful motion for a mistrial Oregon v. Ki:nnedy, 456 U.S. 667, 673 (1982). However.
double jeopardy will be implicated when the':prosecutor's"conduct giving rise to the successful
'i._.

.

, ..• :._r

.

motion for a mistrial was intended to provoke me def~nd~t' i:cito moving for a mistrial. ,. ld a;t
679, Iofe:rence ofprosccutorial intent should be based upon objective facts. Idat 675.

MEMORANDUM IN OPPOSITION TO DEFENDANTS' MOTXON TO DIS:MJSS - 1

Received

Apr-08-10 03:35pm

From-20B 446

lB4i~

To-JUDGE LUSTER

PaiS 01
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our case the Court found. annal that -<[d]urlng the State's examination of its first

witness, a legal error occurred which was prejudicial to the Defendants and deprived the
Defendant's of their right to a fair trial.'" The error was predicated upon the state successfully
admitting into evidence and publishing to the jury Plaintiff's Exhibit No.2. a 911 recording.
Thus, in order to implicate double jeopardy the facts must establish that the state sought
admittance ofili.at exhibit for the purpose of provoking from the defense a mistrial motion.
There were seven 911 calls made and recorded in this matter. Those seven calls were
discovered to the defense on January 13, 2010, well in advance of the March 28, 2010) trial date.

Partial transcripts of those 911 caIls were made by the defense and utilized as exhlbits by the
defense at a pretrial motions hearing held on March 1~. 2010. One of the seven 911 call
recordings was from lu1ie Oliver and was ~arked for trial' as Piaintiff's Erlllbit No.2.
In. the courtroom on the second day

of trial, while the jury was in recess and the Court

was in chambers, the state played Plaintiff's Exhibit No.2 to Mark Durant, the investigator for

Ira Tankovich. The state then played Plaintill:'s Exhibit No.2 to counsel for William Tanko"Vich
and counsel for Frank Tankovich. The reason the exhibit was played twice in the courtroom
before the Court took the bench was to establish to the defense that Plaintiff's Exhibit No, 2 was

the same 911 call that had been discovered in January, to expedite the trial and to avoid' claims of
surprise. Shortly thereafter) the Court took the bench and the

mal commenced.

During the testimony of Julie Oliver the state moved to admit Plaintiff's Exhibit No.2.
William Tankovich objected 1:0 the ex:hi.bit on the basis of hearsay and that the eVidence 'Was

cumulative. There were no objections to the' content of the exhibit. Following adminance and
publishing of the e:drlbit,. Ira Tankovich moved for a mistrial based on the content of the exhibit.

MEMORANDUM IN OPPOSITION TO DEFENl>ANTS~ MOTION TO DISMISS - 2

Received

Apr-OB-IO 03:35pm

From-20B 446 1841'

To-JUDGE LUSTER

Paie 02

224

2010/APR/08/THU 15: 19

KO

FAX No. 208-4

841

P. DU::!

It is very difficult to infer intent to provoke a mistrial based on admitting Plaintiff's

Exhibit No, 2 when the item was discovered to the defense well in advance of the trial. Absellco

of this intent is further illustrated by the state actively taking steps to ensure that counsel for
William and Frank Tankovich as well as the investigator for Ira Tankovich listened to the exhibit
shortly before the exhibit was introduced at trial.

Had the state intended to provoke a mistrial,

there would have been no reason to play the exhibit outside the presCllClC of the jury.
Ira Tankovich argues that Plaintiff's Exhibit No.2 was admitted in order to provoke a

mistrial motion due to the testimony of Julie Oliver. However, that conclusion overlooks the fact

that the exhibit was prepared, marked and played for the defense prior to the testimony of Julie
Oliver. In other words, the state's intention

to admit the exhibit was made clear to the defense

before the wimess testified.
Ira Tankovieh argues that the withdrawal from the evidentiary stipulation is also evidence
()f intent to provoke a mistrial. However, the withdrawal took place after the motion for mistrial

was made and sUbsequently granted. The fact that the state withdrew from the stipulation is not
evidence: of intent to provoke a mistrial, rather the opposite conclusion is reached. Why stipulate
to admitting 911 calls that support the defense theory ~hen 'the' defense will not do the same for
the state? Prior to admitting Plaintiff's Exhibit No.2 tb.ere was no indication that the defense

objected to the other 911 calls (beyond the two objections from William Tankovich when the
exhibit was offered). Withdrawal from the stipulation is evidence that there was no intent on the
part of the state to goad the defense into :requesting a mistrial.

-

Ira Tankovich also argues that the state has added new witnesses. Druy one witness bas
been added since the mistrial. That witness is Rolaine Brunelle, the author of the "track 6" 911

c~ll. As di.scu.ssed. the 911 calls were di15co\rercd in January lind thus the content of that
MEMoRANDUM IN OPPOSITION TO DEFEND.A.NTS· MOTIOl'oiTO DISMISS - 3

Received

Apr-OB-l0 03:35pm

From-ZOS 446 IS41 .

fa-jUDGE LUSTER

PaiS 03
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FAX No. 208- A

841

P. 004

)

witness's testimony has been kno'Wn to the defense for some time. The fact that the state has

added another wimess to introduce an alternate 911 call following the Court's decision with

regards to Plaintiff's Exhibit No.2 is :further, evidence that there was no intent to provoke a
mistrial.
CONCLUSION
For the above reasons, the state respectfully requests that the Court deny Defendants'
Motion to Dismiss.

DATED this

L

day of April, 2010.

Ai{~~

DeputY Prosecuting Attorney

I hereby certifY that on the ~ .day of AprH, 2010, a rrue and correct copy of
the foregoing was caused to be FAXED to PUBLIC DEFENDERS OFFICE, CHRIS
SCHWARTZ IWd DAN COOPER.
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Court Minutes:

Session: LUSTER040910A
Session Date: 04/09/2010
Judge: Luster, John
Reporter: MacManus, Anne

Division: DIST
Session Time: 07:56

Clerk(s): Booth, Kathy
State Attorneys:
Public Defender(s):
Prob. Officer(s):
Court interpreter(s):

Case ID: 0013
\
Case Number. CR2009-22548
OF IDAHO
Plaintiff: STA
Plaintiff Attorney:
Defendant: TANKOVI
Pers. Attorney:
Co-Defendant(s):
State Attorney:
Public Defender:
04/0912010

JAMES

10:50:40
Recording Started:
10:50:40
Case called
10:50:47
10:51:15
10:51:37

Judge: Luster, John
Calls cases CR09-22548, Frank Tankovich, CR200922657 Ira Tankovich and
CR2009-22648 William Tankovich - counsel are
present with counsel and PA
VerHaren present with PA McHugh

Court Minutes Session: LUSTER040910A

Courtroom: Courtroom 1

10:52:24

Add Ins: SCHWARTZ, CHRISTOPHER
Ready for trial if the court addresses pending
motions

10:52:40

Add Ins: COOPER, DANIEL
I ask the court to hear my motion to dismiss - I
have not filed it yet but
will - re: pending motions - join in motions of
PA Chapman and Schwartz

10:52:58
10:55:09

10:55:28
10:56: 10
10:56:53
10:57:05
10:57:23
10:58:45
10:59:13
10:59:25
10:59:50
11 :00:08
11 :00:56
11 :01: 10
11 :01 :44
11 :02:45
11 :02:57
11 :03: 15

Judge: Luster, John
DA Chapman to proceed on his motions - motion to
dismiss and sever
Add Ins: CHAPMAN, BRAD
I'll address the motion to dismiss first - this
am I received the state's
memo in opposition to motion to dismiss with
citation to Oregon vs. Kennedy We need to look at this objectively. I haven't
had time to add a whole lot
oflegal argument to the motion to dismiss that
I filed. We move to a
factual question - Then I receivede withdrawal
of stipulation and new
witnesses. I cam to the realization re: Ms.
Oliver's testimony - she made 2
statements detramental to the state's case - she
said the gun was being held
in both hands and on DX she stated that the
pickup she saw come up to the
stop sign and back up slowly - that certainly
calls into question Mr.
Requena's statement before the grand jury. He's
asked and stated that they
backed up fast and skidded a little bit. That's
not what Ms. Oliver
testified to. He said he cocked the pistol and
kept it to his right. It's
very difficult to keep a pistol in both hands
kept to your right. How anyone
could expect the tape to be played with
statements made - could expect a
defense attorney to sit there and let it go
forward is just beyond
imagination. It is the unusual case where
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11 :03:39
11 :03:59
11 :04: 18
11 :04:52

11 :05: 10

11 :05:22
11 :06:06
11 :06: 19

double jeopardy is indicated and
defense attorney makes a successful motion this is that case. My client is
incarcerated on another matter and has been
incarcerated these long months on
this case. He had a jury sworn to try this case
and jeopardy did attach. I
completely agree with the citation ofPA in his
brief.
Add Ins: COOPER, DANIEL
Based on the facts that came out from Ms. Oliver
the PA knew that his case
had been significantly compromised Requena's
statements. Objectively looking
at what happened in the record the only
conclusion that can be reached is
that there was an attempt to have a mistrial
declared.

11 :06:30

Add Ins: SCHWARTZ, CHRISTOPHER
I filed my motion on the 6th - did the court
receive that?

11 :06:52

Judge: Luster, John
Yes

11 :07:29

Add Ins: SCHWARTZ, CHRISTOPHER
You also have to look at what was said in
opening statements - at that point
11 :07:42 . PA had to know he told the jury something that
just would not pan out. You
11 :07 :54
can look at what PA has done since the mistrial
in his attempts to better his
11 :08:05
position. I showed that Wm called 911 - showing
that he was attempting to
11 :08:29
report a crime - after the mistrial was declared
he has withdrawn from the
11 :08:44
stipulation and I ask that he not be allowed to
withdraw from the stip which
11 :08:57
would allow him to benefit from his own
misconduct. We had a side bar and PA
11 :09:11
told the court that there was nothing on the
tape other than corroboration of
11 :09:24
her testimony - this was absolutely not true and
this was a calculated and
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11 :09:36

strategic move on behalf ofPA.

11 :09:49

Add Ins: VERHAREN, ART
I ask to put on testimony - Mr. Durrant

11: 10:02

Judge: Luster, John
offer of proof?

11: 10:08

Add Ins: VERHAREN, ART
I played the tape for counsel for Frank and
William

11:10:27

Add Ins: SCHWARTZ, CHRISTOPHER
I stipulate that he attempted to play that for
me.

11: 10:38

Judge: Luster, John
I don't think that will be necessary and if
that's your offer or proof that's
not necessary

11 : 10:56
11: 11 :03
11 : 11 :18
11: 11 :32
11: 11 :49
11: 12:05
11: 12: 19
11:12:35
11: 12:48
11: 13 :07
11 : 13: 19
11: 13 :33
11: 14:00

Add Ins: VERHAREN, ART
If you look at the record you have evidence that
the calls were discovered
early on in the case. The call I wanted entered
into was marked and I played
it in court for the investigator and for
attorney for other 2 co-defendants
and it's hard to realize a mistrial when I took
that extra step. Had I not
done that I think you would find intent but
playing it before hand it clearly
rules out the attempt by me at a mistrial.
She'll still testifY. The fact
that I'm withdrawing from the stip as to Wm's
911 call shows that there was
no intent as well. Ifthe defense takes the
position that they obj ect to 911
calls then I'll take that position as well.
There is only one new witness a person that made another 911 call and that has
been in discovery for quite
some time. It's fair for me to try and get
another call into the record none of this shows intent. If the phrase "it's
a racist thing" was as clear
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11: 14: 15
11: 14:55
11 : 15: 15
11: 15:26
11: 15:40
11: 15:52

11 : 16:20
11: 16:43
11: 16:58
11: 17:19
11: 17:34
11: 17:50
11: 18:34
11: 18:58
11: 19: 14
11 : 19:26
11: 19:39
11: 19:55
11 :20:08
11 :20:27
11 :20:47
11 :20:55

to Mr. Chapman - we have 2 other 911 calls from
Kimberly Requena and she
calls the Tankovich's Aryan Nations. I didn't
think "it's a racist thing"
rose to even half the level of calling them
Aryan Nations. I don't think the
phrase was as clear as it might have been. They
listened right before the
court came in and they didn't object.
Add Ins: CHAPMAN, BRAD
The record reflects that I filed a motion in
limine - sought the courts order
prohibiting referring def to Aryan Nations,
Aryan or any other. .. That
was a number of motions we argued before the
trial. I don't have a
transcript of the proceedings. What I remember
is the state saying ''judge
we're not going to go there" so I don't remember
the court making any ruling.
As to the particular 911 call in question
counsel had discovered that tape
to me in the - my clients other matter back in
Nov. I'm constrained to be
completely straight with the court. What else
is true is that I had not
heardit in at least some time. The record
should reflect that we did have a
side bar after the state moved to play the tape
to corroborate. The witness
had not been impeached yet so I don't believe it
was evidentiarily proper.
Unless PA has a very low opinion of the
copetence of defense counsel - that
may be the case and that's why they think they
can call my client a racist
without foundation. How it could tell the court
it was corroborative and how
they could replay evidence the court had in no
uncertain terms stricken from
evidence.
Add Ins: COOPER, DANIEL
I think that the record - at the time the side
bar was called - there were
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11 :21: 10
11 :21 :28
11 :21 :52
11 :22:04
11 :22:22
11 :22:42
11 :22:45

11 :23 :02
11 :23: 11

11 :23 :24

11:23:47
11 :24:22
11 :24:35
11 :24:46
11 :25 :44
11 :25:57
11 :26:09
11 :26:28
11 :26:40
11:27:00
11 :27: 10
11 :28:01

objections to the tape as cumulative and
hearsay. Ms. Oliver testified that
she saw particular things Requena's holding of
the gun and the vehicle
backing up slowly. A fair objection to
everything else is that the matters
on the tape are hearsay. She's basically
testifYing as to what someone in
the background is telling her. The court has to
consider that with all the
facts

Add Ins: SCHWARTZ, CHRISTOPHER
Oliver was testiying - objection - sustained
another objection and PA assured
the court that the only thing on the tape was
corroboration. The state
should not be able to benefit from its own
misconduct.
Judge: Luster, John
We don't need to rediscuss the issue re:
recording and declaration of
mistrial. The question is whether or not double
jeopardy applies. re:
standard. Ms. Oliver was the first witness - we
weren't into the case 112
hour before we had the motion for mistrial. It
is unreasonable that in that
short time the state's case was headed south at
that time. The state has
withdrawn and filed notice of withdrawing stip
to 911 by Wm. I don't think
that the mere fact that we have a new trial and
that either the state or
defense has changed strategy that this was
orchastrated. I'd have to make
that conclusion. When I take al;l into account
I dodn't think that the
mistrial was brought about at the insistance of
Mr. VerHaren. One of the
problems is that the court was not fully advised
as to what would come out on
the audio. It is the reponsibility as to all
counsel. I don't think that
the court can conclude that the mistrial was an
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1 1:28:23
11 :28:42
11:28:49
11 :29: 18
11 :29:49
11 :30:06
11 :30:33
11 :30:55
11 :31:09
11 : 31 :23
11 :32:07
11 :32: 10

11 : 3 3: 18
11 :33:33
11:33:43

11: 34: 59
11 :36:02
11 :37:38
11 :37:57
11 :38:08
11 :38:25'

intent to provoke a mistrial
for tactical advantage and no basis to attach
double jeopardy. Motions noted
but denied - all 3 defendants.
Add Ins: CHAPMAN, BRAD
Motion to sever - motion for relief from
prejudicial joinder - reason
setforth - when the court announced the number
of jurors to be called I
statedan objection - the court made a ruling as
to how it read ICR 24(c).
Thecourt granted the state 12 challenges and
each of the defendants 4. The
court made us each take turns when exercising
challenges. The court stated
that I had not filed a motion for relief from
joinder. I read 24(c)
differently. I represent Ira - that's my side.
I don't represent Wm or
Frank. It would be easier perhaps if I
represented them all but their
interests re different
Judge: Luster, John
There doesn't appear to be any antagonistic
arguments or defense that I've
heard. There are tattoo issues but I've not
heard what the antagonistic
issues are - say it is so doesn't make it so.
Add Ins: CHAPMAN, BRAD
Ira never set foot on the residence and that is
competing evidence. Ira's
only charge is conspiracy - to maliciously
harrass Mr. Requena. Statements
in the overt acts are an assumption. I respect
the courts ruling but very
distressed in not being able to exercise
challenges in my way and why my
client gets 4 challenges and the state gets 12
Judge: Luster, John
The state was given 11 total or all 3 defendants
so they could argue that
they have less than 4 per person.
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11 :39:36

I seek the relief that state get 10 and I get 10
Mitchell decision - which is quite old - appears
to stand for the position
that the state has taken.

11:39:41

AddIns:CIUtP~,B~

11 :39:02
11:39:22

I've not found the authority either.
11 :39:52

11 :40:03
11 :40:31
11 :41:02

11:41:14

Add Ins: VERHAREN, ART
I think they are properly joined and you should
leave it that way. If the
court would sever the evidence that would come
in would be the same evidence
I believe it's the courts discretion to grant
more challenges or not. If you
feel you're in that position I ask that you
grant more to the defense.

Add Ins: CIUtPMAN,

B~

I've stated what I'm going to say
11 :41 :20

11:41:38
11 :42:32
11:42:48
11 :43:21
11 :45:40
11 :45:53
11 :46:26
11 :46:49
11 :47:08
11:47:13
11:47:20

Judge: Luster, John
I continue to take the position that Rule 24
provides that trial of joint
defendants controls number of challenges. I've
struggled with what a
conflict might be. Overall I'm at a loss to
conclude what the
inconsistencies would be. There is no evidence
that either defendant has
pointed the finger at another. I don't think
that all 3 have to agree on the
challenges or we'd never get a jury selected.
That is not the intention of
the statute or the rule. I'll think further
before Monday as to the number
of challenges - it will be reduced but I'm not
sure ofthe numbers. For our
motion here today I'll apply Rulle 24 and motion
to sever and dismiss are
denid.
PA's motion re: 911 tapes?

Add Ins: VERHAREN, ART
I'll try and admit 911 tapes at trial and if
there is going to be an
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11 :47:33

objection I'd like to have it ruled on now.

11 :47:44

Judge: Luster, John
I don't know if counsel wants to argue now or
bring it up at the time

11 :48:04

Add Ins: SCHWARTZ, CHRISTOPHER
I'd like to argue at the time - I'll try to get
a letter offtoday with any
challenges.

11 :48:30
11 :48:32
11 :49: 11
11 :49:25
11 :49:37
11 :50: 12
11 :51 :07
11 :51 :20
11:51:35
11 :51 :49
11 :52:02
11 :52:20
11 :52:50
11 :53: 10
11:53:25
11:55:02
11:55:24

Judge: Luster, John
I don't know that a witneses prior statement is
sufficient to corroborate
unless there is evidence that the prior
testimony is fabricated and I saw no
evidence as to why they needed to be offered at
all. If they are offered as
some sort of exception - the problem that I have
and still have is the
conclusions contained in the tape without any
supporting foundation. I don't
know if they will be objected to or not - there
are some statements that I
may want admitted if I were the defense
attorney.If we are going to admit one
ofthese tapes I don't think we're going to
parcel out the offensive portions
of the tapes. If someone wants to make
reference to these gentlement in an
unfounded representation the doctrine of
completness we bring it in. I'm
not making a ruling but providing guidance.
Add Ins: VERHAREN, ART
re: Requena's felony convictions - It would be
helpful to know if you'll
allow him to be impeached as to those
convictions. Also as to the Agg
Assault charge against Kimberly - I believe
she'll plead the 5th. I want the
court to be aware of that and the court should
exclude reference to it
Add Ins: SCHWARTZ, CHRISTOPHER.
I don't know how the state can say it is not
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11 :55:37
11 :55:44

11 :56:01
11 :56:36
11 :56:52
11: 57: 12
11 :57:24

11 :57:42

relevant when the Requenas made
statements as to this case

Judge: Luster, John
I don't think it's appropriate to bring up a
criminal investigation charge if she made a statement that one of the
witnesses wants to deny then I think
some inquisition with respect that the
statements is appropriate. We need to
find out what she will testifY to or not testifY
to. This incident obviously
revealed some evidence that was not presented to
the grant jury - we may not
need to go into this depending on how the
evicence comes out.

Add Ins: COOPER, DANIEL
I received a copy of the NCIC report this am-

11 :57:56

I'll go look at NY law as to
the elements of the allegation against Mr.
Requena.

11:58:24

Judge: Luster, John

11 :58:37
11 :58:51
11 :59:01
11 :59: 15
11 :59:28
12:00:01
12:00:11

12:00:22

We'U take that up in a separate hearing the
analysis needs to fall within
the rule. When we're taking about using a prior
conviction to impeach
someone we need to look at the prior conviction
and weigh in light of the
prejudicial impact. Right now i'm hard pressed
- someone in possession of a
firearm - has a whole lot to do with credibility
as well as possession or
delivery of a controlled substance. The state
has a similar motion as to Wm
re: burglary conviction over 10 years old. The
state has a tougher burden to
get that in than defense has as to Requena
conviction.

Add Ins: VERHAREN, ART
I'd like to have a ruling prior to my
questioning Mr. Requena

12:00:39

Judge: Luster, John
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The rules are clear and I intend to do that
12:00:48

Add Ins: SCHWARTZ, CHRISTOPHER
Motion to release Wm Tankovich 911 call used at
the motion to suppress

12:01:18

Add Ins: VERHAREN, ART
No objection

12:01 :25

Judge: Luster, John
PA's proposed instruction of the state have
disappeared - asks PA to submit
another set before Monday

12:01:41
12:02:14
12;02:33
12:02:43
12:02:52
12:03:00

Add Ins: SCHWARTZ, CHRISTOPHER
The state has refiled the perjury charge against
Wm which is set during this
trial - I ask that the court appoint me
Judge: Luster, John
I cannot deal with that case - potential witness
Recess to 9:00 am Monday
Stop Recording
(On Recess)
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Court Minutes:

Session: LUSTER041210A
Session Date: 04112/2010
Judge: Luster, John
Reporter: MacManus, Anne

Division: DIST
Session Time: 08:22

Courtroom: Courtroom 1

Clerk(s): Booth, Kathy
State Attorneys:
Public Defender(s):
Prob. Officer(s):
Court interpreter(s):

Case ID: 0009
Case Number: CR2 09-22548
Plaintiff: STATE OF
HO
Plaintiff Attorney:
Defendant: TANKOVICH, FRANK
Pers. Attorney:
Co-Defendant(s):
State Attorney:
Public Defender:
04/12/2010
09:17:15
Recording Started:
09:17:15
Case called
09:17:51
09: 18: 13
09: 18:34

Judge: Luster, John
Calls case - PA McHugh, DA VerHaren, DA Brad
Chapman, DA Daniel Cooper and DA
Christopher Schwartz present for jury trial
State vs. William, Frank and Ira
Tankovich - introduces case

I

/

I

!
I

I
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09:25:35
09:36:41
09:37:08
09:37:39
09:38:03
09:38:32
09:38:58
09:39:22

Other: CLERK, KATHY BOOTHSwears jurors for voir dire
Draws #22 Endico #2 Beaver #41 Huffman #81
Stevens # 15 Davis
#52 McKee #71 Rosenbusch #85 Wesselman #44
Kramsky #28 Green #69
Rogers #34 Harrison #21 Duran #32 Hakala
#51 Mashek #24 Ferrell
#8 Butler #47 Locke #79 Snyder #54
McConnell #1 Babcock #1 I Charvat
#36 Heaton #74 Ryan #7 Bunde #83 Stotts
#3 Becker #30 Gutsell
#60 O'Rourke #5 Berry #70 Rogers #42
Johnston 34 Beery #39 Hodl
#57 Meyer #13 Cleveland #48 Lorenz #86
Wheeler #40 Houston #25 Fox

09:39:58

Judge: Luster, John
Counsel to introduce themselves, clients and
witnesses

09:40: 19

Add Ins: MCHUGH, BARRY
I ask that the defense state their witnesses

09:40:30

Judge: Luster, John
I don't require that from the defense

09:40:36

Add Ins: CHAPMAN, BRAD
We'll need to talk about that later

09:40:44

Judge: Luster, John
General Voir Dire - JUROR #69 Rogers excused

09:50:00

Other: CLERK, KATHY BOOTHDraws #58 Miller

09:51 :42

Judge: Luster, John
Cont Voir Dire - #70 Rogers Excused for cause

09:53:08

Other: CLERK, KATHY BOOTHDraws #88 Williams

09:53:19

Judge: Luster, John
Voir Dire -

09:57:47

Add Ins: MCHUGH, BARRY
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10:09: 19

Voir DireChallenge for cause - #13 Cleveland

10:09:31

Judge: Luster, John
Excused for cause - # 13 Cleveland

10: 10:06

Other: CLERK, KATHY BOOTH Draws #9 Canale

10: 10: 12

Judge: Luster, John
Voir Dire #9 Canale - no affirmative response

10: 10:30

Add Ins: MCHUGH, BARRY
Cont Voir Dire - Challenge #9 Canale for cause

10: 15 :54

Judge: Luster, John
Voir Dire #9 Canale - EXCUSED FOR CAUSE

10:19:02

Other: CLERK, KATHY BOOTHDraws #84 Wells

10:20:07

Add Ins: MCHUGH, BARRY
Voire Dire-

10:20:19

Judge: Luster, John
Recess - admonishes jury Recess

10:21 :09

Stop Recording
(On Recess)

10:45:30
Recording Started:
10:45:30

Record
TANKOVICH, WILLIAM M

10:45 :39

Judge: Luster, John
Back in session - during the break juror Snyder
had a medical emergency and I
excused him.

10:46:29
10:46:34

Other: CLERK, KATHY BOOTHDraws # 12 Clayton

10:46:53

Add Ins: MCHUGH, BARRY
Voir Dire #12 Clayton - pass for cause
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10:47:14

Add Ins: CHAPMAN, BRAD

11 :05 :24

V oir Dire jurors
Challenge #41 Huffman for cause

11:05:34
11:07:49

Judge: Luster, John
Voir Dire #41 Huffman - EXCUSED FOR CAUSE
Other: CLERK, KATHY BOOTHDraws #78 Siueido

11:07:59
11:08:10

Judge: Luster, John
Voir Dire #78 Siqueido - no affirmative response
Add Ins: CHAPMAN, BRAD
Cont voir dire - Challenge #25 Fox for cause

11:15:32
11: 17: 12

Judge: Luster, John
EXCUSE #25 Fox for cause
Other: CLERK, KATHY BOOTH Draws #6 Bibioff

11: 17: 19

Judge: Luster, John
Voir Dire #6 Bibioff - no affirmative response

11: 17 :42

Add Ins: CHAPMAN, BRAD

11:19:17

Cont . Voir Dire
Challenge #6 Bibiofffor cause

11:19:27
11:20:30

Judge: Luster, John
Voir Dire #6 Bibioff - EXCUSED FOR CAUSE
Other: CLERK, KATHY BOOTHDraws #45 Kruse

11 :20:46

Judge: Luster, John
Voir Dire #45 Kruse - no affirmative responnse

11:27:53

Add Ins: CHAPMAN, BRAD

11:35:06

Cont Voir Dire
Challenge #39 Hodl for cause

11:35:14

Judge: Luster, John
Voir Dire #39 Hodl- deny challenge for cause

11:37:25

Add Ins: CHAPMAN, BRAD
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cont voir dire - pass for cause

11 :48:00

Judge: Luster, John
Recess for lunch - return at 1:00 - admonishes
jury.

11 :48:49

Stop Recording
(On Recess)

13:09:45
Recording Started:

13:09:45

Record
TANKOVICH, WILLIAM M

13 :09:52

Judge: Luster, John
Back in session

13:09:57

Add Ins: COOPER, DANIEL
Voir Dire - challenge #78 Siqueido for cause

13:25:05

Judge: Luster, John
Voir Dire #78 Siqueido - EXCUSED FOR CAUSE

13:26:44

Other: CLERK, KATHY BOOTHDraws #59 Neal

13:28:20

Judge: Luster, John
Voir Dire #59 Neal- no affirmative response

13:28:34

Add Ins: COOPER, DANIEL
Voir Dire -

13:28:42

Add Ins: MCHUGH, BARRY
Objection

13:28:44

Judge: Luster, John
Sustained

13:28:47

Add Ins: COOPER, DANIEL
Cont Voir Dire - pass for cause

13:37:39

Add Ins: SCHWARTZ, CHRISTOPHER
Voir Dire jurors - challenge #85 Wesselman for
cause
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13:38:22
13:38:47

Judge: Luster, John
EXCUSE #85 WESSELMAN FOR CAUSE
Other: CLERK, KATHY BOOTHDraws #26 Fyfe

13:38:57

Add Ins: SCHWARTZ, CHRISTOPHER
Voir Dire #26 Fyfe - excuse for cause

13:40:34
13:40:59

Judge: Luster, John
Voir Dire juror #26 Fyfe
Add Ins: MCHUGH, BARRY
Voir Dire - challenge #26 Fyfe for cause

13:42:07
13:44:26

Judge: Luster, John
Voir Dire #26 Fyfe - EXCUSED FOR CAUSE
Other: CLERK, KATHY BOOTHDraws #33 Halpern

13:46:27
13:47:10

Judge: Luster, John
Voir Dire #33 Halpern Add Ins: MCHUGH, BARRY
Voir Dire - pass for cause

13:51:53

Add Ins: CHAPMAN, BRAD
V oir Dire jurors - pass for cause

13:56:07

Add Ins: COOPER, DANIEL
no further questioninng

13:56:14

Add Ins: SCHWARTZ, CHRISTOPHER
None

13:56:18

Judge: Luster, John

13:56:40
14:01:37

jury has now been passed for cause - jurors not
in called 40 seats are
excused - reviews 40 juror names with counselrecess to chambers for jury
selection.

14:02:26

Stop Recording
(On Recess)
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15:28:14
Recording Started:
15:28:14

Record
TANKOVICH, WILLIAM M

15:28:14

Judge: Luster, John
Back in session - jury selected as follows: #59
Neal #81 Stevens #28
Green #451 Mashek #47 Locke #54 McConnell
#74 Ryan #3 Becker #42
Johnston #57 Meyer #84 Wells #48 Lorenz
#45 Kruse. Thanks and
excuses jurors not selected.

15:28:37
15:29:17
15:30:34
15:33:19

Other: CLERK, KATHY BOOTHSwears jury for try cause

15:34:23

Judge: Luster, John
Instructs jury
Recess for the day - return at 8:30 am tomorrow
and we'll start with opening
arguments.

15:51:32
15:51:45
15:51:58

Stop Recording
(On Recess)
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Court Minutes:
Session: LUSTER041210A
Session Date: 04/12/2010
Judge: Luster, John
Reporter: MacManus, Anne

Division: DIST
Session Time: 08:22

Courtroom: Courtroom 1

Clerk(s): Booth, Kathy
State Attorneys:
Public Defender(s):
Prob. Officer(s):
Court interpreter(s):

Case ID: 0011
Case Number: CR2009-22548
Plaintiff: STATE OF IDAHO
Plaintiff Attorney:
Defendant: TANKOVICH, FRANK
Pers. Attorney:
Co-Defendant(s ):
State Attorney:
Public Defender:
04/13/2010
08:38:54
Recording Started:
08:38:54

Recall
TANKOVICH, WILLIAM M

08:39:01

Judge: Luster, John
Back in session - DAY 2 APRIL 13, 2010

08:39: 17

Add Ins: VERHAREN, ART
Motion to exclude all witnesses

08:39:32 . Add Ins: CHAPMAN, BRAD
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08:40:02
08:40:27
08:40:40

I oppose the motion - these gentlemen on triai
here today have a support
system and as they progress through this ordeal
I see no prejudice to the
state

Add Ins: COOPER, DANIEL
The state has already ruled on the issue of
Chris Tankovich

08:40:58

Judge: Luster, John
Yes

08:41:04

Add Ins: COOPER, DANIEL

08:41 :22

Beyond that I think that Tiffany is a material
witness so I can understand
tht.

08:41:26

Add Ins: SCHWARTZ, CHRISTOPHER
With the objection to Chris Tankovich I have no
objection.

08:41 :43

Judge: Luster, John

08:42:34

Chris Tankovich is not excluded - the balance of
witnesses are excluded. Mr.
Durrant, if a witness, is not excluded

08:42:49

Add Ins: VERHAREN, ART
nothing additional.

08:42:59

Add Ins: CHAPMAN, BRAD
Nothing now without waiving any prior objections

08:43: 10

Add Ins: COOPER, DANIEL
Nothing

08:43:15

Add Ins: SCHWARTZ, CHRISTOPHER
Nothing

08:43:18
08:43:33
08:43:49

Judge: Luster, John
For counsel's benefit - I did visit with the
reporter for KREM re: counsel's
concerns - she was very attentive to the
concerns and hopefully that will not
be a problem. Return the jury - jury present
and in place
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08:48:06

Add Ins: VERHAREN, ART
Opening statement

08:56:25

Add Ins: CHAPMAN, BRAD
Opening statement

09:01:01

Add Ins: COOPER, DANIEL
Opening statement

09:04:19

Add Ins: SCHWARTZ, CHRISTOPHER
Opening statement

09:07:55
09:08:05

Add Ins: VERHAREN, ART
Calls witness # 1
Other: CLERK, KATHY BOOTHSwears

09:08:10
09:08:31

Add Ins: SCHWARTZ, CHRISTOPHER
I have a continuing objection to this witnes
Judge: Luster, John
Noted

09:09:01

Other: BRUNELLE, ROLAINE
1917 Penn Ave, CDA. I have lived there for 13
years. EX #1 - photo of my

09: 10: 12

neighborhood. (identifies her house on photo)

09: 10:50

Add Ins: VERHAREN, ART
Motion to admit EX # 1

09: 11 :00

Add Ins: SCHWARTZ, CHRISTOPHER
No objection - illustrative purposes

09:11:10

Add Ins: CHAPMAN, BRAD
No obj - illustrative purposes

09:11:19

Add Ins: COOPER, DANIEL
No objection illustrative purposes

09: 11 :26
09: 12:04

Judge: Luster, John
ADMIT EX #1.
Other: BRUNELLE, ROLAINE
I am familiar with my neighbors - identifies
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09:12:18
09: 12:45
09:13:01
09:13:17
09:13:49
09:14:10
09:14:26
09:14:43
09:14:57
09:15:10
09: 15:23
09:15:39
09:16:34
09: 16:59
09:17:42
09:17:56
09: 19:03
09: 19: 17
09: 19:30
09: 19:40
09: 19:54
09:20:08
09:20:20

Julie Oliver house and Requena
housse. The Requena house has an attached
garage which leads to a drive way
facing 20th. I can see their residence from
inside my house - my kitchen,
dining area,livingroom. I see a side view of
their house - side of garage
and 20th street and Penn. I've been neighbors
with Julie for 13 years and
we visit outside about yard and plants. We're
social. The Requenas - we say
hi at the mail box. We hired him 3 timmes to do
electrical work and hired
the kids to clean up the yard. We've never
BBQ'd or anything like that.
Augut 16 - I saw a vehicle parked on the 20th
street. I had my front door
and kitchen window open and I probably saw them
from the diningroom first
then went into the livingroom window and saw the
truck. It was a larger
pickup truck - darker in color - kind of dirty.
I couldn't see who was in
the truck but saw 3 people outside the truck at
that time. The truck was
parked pretty much in front of his driveway. 810' . It appeared to me to
be to the left a little in 20th street - more to
the left of 20th street. I
felt like they were going to make a left tumllike you kind of veer over
to make the tum. It wasn't a big angle - just
a little bit. I didn't see
it moving just parked. I saw 3 men approach
Kens driveway. I think they
came from the back of the truck but don't know
if all 3 came from the back.
When I noticed the truck they were kind of out
of it. They went toward the
driveway and got to the end ofthe drive - still
in the street. I didn't so
much see things happen but heard. They were
very aggitated - there was a lot
of yelling going back and forth. You could tell
from the body language that
they were very upset. I couldn't see Ken - I
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09:20:37
09:20:49
09:21 :04
09:21 :41

could recognize his voice but
couldn't see them. He and his wife sit in the
garage a lot and a I assumed
that's where they were but their huge chestnut
tree blocked my view. I
couldn't make out any words. It was a heated
conversation but I couldn't
hear the words. Julie Oliver called the police

09:21 :53

Add Ins: CHAPMAN, BRAD
Objection

09:21 :56

Judge: Luster, John
Sustained

09:21 :59

Other: BRUNELLE, ROLAINE
The 3 men eventually left in the pickup truck.
They went east on
09:22: 18
Pennsylvania. Just a few minutes later the
police came - they were there
09:22:40
quite a while -15 minutes maybe - then they
left. I saw 3 of the men return
09:23 :02
on foof. 2 were walking together with a big dg
- a pitbull maybe. (shows
09:23:43
direction of travel on EX #1). The big dog
caught my attention then I
09:23 :59
thought I recognized the men. They were
probably standing at the end of the
09:24:20
driveway in the street. The other person walked
up 20th street toward
09:24:33 . Pennsylvania. He looked like he had a
destination. He was walking pretty
09:24:49
fast. I didn't know ifhe was one of them or
not - he just caught my
09:25:01
attention. At one point the police arrived.
The police stopped at the
09:25:16
corner of 20th & Penn and one of the police
pointed to
09:25 :36

Add Ins: SCHWARTZ, CHRISTOPHER
Objection

09:25 :41

Judge: Luster, John
comments

09:25:46

Other: BRUNELLE, ROLAINE
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09:26:35
09:26:50
09:27:01

Then he took off after him. I couid hear angry
voices but couldn't make out
the words. I didn't go outside. I could tell
if the angry voices came from
the men with the dog. They looked aggitated and
angry and that made me a
little nervous. I called 911 - I was afraid for
my neighbors and myself

09:27:20

Add Ins: CHAPMAN, BRAD
Objeciton

09:27:22

Judge: Luster, John
Sustained

09:27:27

09:27:41
09:28:08
09:28:26
09:28:39
09:28:53
09:29:19
09:29:32
09:29:55
09:30:12
09:30:27
09:30:37
09:30:53
09:31:15
09:31:42

Other: BRUNELLE, ROLAINE
I couldn't understand Requena's words. I
couldn't see him the 2nd time
around. I think the police took them under the
tree and talked to them. I
was really hot outside. The police were there
20-30 minutes the 2nd time. I
could hear yelling and the police were trying to
calm things down. The 2 men
with the dog were yelling. I could not identify
them today - they had their
back to me most of the time. I didn't know
them. I didn't see anyone else
arrive.
XE by DA Schwartz - I only saw them step foot on
the Requena property when
the police were questioning them. I could hear
angry voices but not the words
- this included Requena's angry voice. This
included his voice before the
police arrived. After the police arrived I
didn't hear his voice - there was
a lot going on. I think there were 3 police
there and 2 were talking to the
2 men under the chestnut tree. From the tree to
where I assume Requena was
is about 10-15'.
Add Ins: VERHAREN, ART
objection
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09:31:46

Judge: Luster, John
Sustained

09:31:48

09:32:02
09:32:23
09:32:49
09:33:16
09:33:30
09:33:45
09:33:49
09:34:27
09:34:58
09:35:36
09:36:00
09:36:18
09:36:31
09:37:05
09:37:22

09:37:50

Other: BRUNELLE, ROLAINE
XE by DA Schwartz - cont. I con't know if they
were just speaking to the
police but they were speaking to the police. I
guess they were looking at
the police. I'm not sure ifI saw them
directing comments not at the police
XE by DA Cooper - Witht the vehicle parked the
way it was in the road it
would be easier for someone in the cab of the
truck to talk .to someone in the
garage. When we had him do work for us we got
Mr. Requena's phone number off
his truck and called him.
XE by DA Chapman - I'm guessing as to how long
the police were at the house
the first time. I think there were 2 police - 2
cars. It was 20-30 minutes
until the 2nd time. I wasn't timing. I saw 2
people walking on Pennsylvania
with a dog and the dog was chained. It seemed
like a long time before the
police came but it was probably 7-8 minutes, if
that. Until the police
arrived the men did not set foot on the Requena
property. When I saw the
othe man walking north on 20th he never went on
the property. He was walking
on the right side of the street. By the time I
saw the 3rd person walking
down 20th 7-8 minutes had passed and the police
were already there.

Judge: Luster, John
Witness excused

09:38:02

Add Ins: VERHAREN, ART
Calls #2

09:38:11

Add Ins: SCHWARTZ, CHRISTOPHER
Would it be possible to have a short recess?

09:38:20

Judge: Luster, John
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Yes, recess - admonishes jury
09:38:34

Stop Recording
(On Recess)

09:50:32
Recording Started:
09:50:32

Record
TANKOVICH, WILLIAM M

09:50:34

Judge: Luster, John
Back in session

09:50:41

09:50:54

09:51:07

Add Ins: SCHWARTZ, CHRISTOPHER
I have one thing before we start - I saw Ms.
Oliver and Ms. Brunell talking
in the hallway - this would be a violation of
the witness exclusion order

Add Ins: VERHAREN, ART
I don't know what they were talking about their.

09:51:20

Judge: Luster, John
You can ask her on XE

09:51 :26

Add Ins: SCHWARTZ, CHRISTOPHER
I ask that the witness exclusionn order extend
to the hallway

09:51 :37

Judge: Luster, John

09: 51 :49

After they finish their testimony I'll admonish
them that they not talk to
anyone about their testimony

09:51 :54

09:52:07
09:52: 19
09:52:30

Add Ins: CHAPMAN, BRAD
Motion in limine to disallow the assumptions
that we heard on the tape last
time - absent foundation. I don't think we want
to go their again. "It's a
racist thing" and "threats" absent foundation
Add Ins: COOPER, DANIEL
I'd like the diagram on the board to be erased

09:52:47

'Judge: Luster, John
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09:53:21

You can erase it - we'ii not offer any unfounded
assuptions. Return the jury
- jury present and in place

09:54:27

Add Ins: VERHAREN, ART
Calls #3

09:54:34

Other: CLERK, KATHY BOOTHSwears

09:54:57

Other: OLIVER, JULIE
714 N 20th - I've lived there 36 years. Brunell
is my neighbor. I know the
Requenas. August 16,2009 - I called 911

09:55:25
09:55:47

Add Ins: CHAPMAN, BRAD
Objection

09:55:50

Judge: Luster, John
Overruled

09:55:54
09:56:09
09:56:24
09:56:39
09:56:54
09:57:51
09:58:06
09:58:18
09:58:45
09:59:02
09:59:17
09:59:32

Other: OLIVER, JULIE
I called 911 twice. The first time was late
afternoon - 5:00. I called them
due to something I saw - a pickup with 3 males
in the back backing up slowly
from the comer - it stopped and I saw Born 2
Kill written on the side in the
dirt. A neighbor got out and walked around the
truck to my neighbors house.
Identifies houses on map, My house, Brunell and
Requena houses. It was
backin up slowly and stopped about the driveway.
I saw the truck go to the
stop sign at 20th and Penn. When I was it it
was stopped at the stop sign
and was slowly backing up. It was about 4 car
lengths. The truck was parked
in the middle of the street and halfway back
past the driveway. I was in my
house in my kitchen at my sink when I saw this.
The window looks out
directly at the driveway.
Add Ins: CHAPMAN, BRAD
Objection
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09:59:34
09:59:39
09:59:58
10:00: 12
10:00:25
10:00:42
10: 01: 18
10:01:31
10:01 :47

Judge: Luster, John
Sustained
Other: OLIVER, JULIE
I saw one person get out - he was in the
passenger side of the truck. I
didn' recognize him - it was just a white male.
He threw something into the
back of the truck, went behind it and went over
to the side of the street
about the area of the Requena drive. There were
3 sitting in the back of the
truck and one on my side got out and walked
around. Those were the only
people I saw get out of the truck. I saw the
driver and 2 other people in
the back - 5 total. I stepped outside on my
back porch and told them to
leave or I'd call 911. I was very uncomfortable
with what I saw.

10:02:01

Add Ins: CHAPMAN, BRAD
Motion to strike

10:02:05

Judge: Luster, John
Overruled

10:02:09
10:02:22
10:02:43
10:02:58
10:03: 11
10:03 :27
10:03:38
10:03:58
10:04: 11

Other: OLIVER, JULIE
I'm referring to the "Born 2 Kill" on the side
of the truck. I was told to
shut up by the one standing by the back of the
truck. They were yelling at
each other over top of each other. They are my
neighbor and the one who got
out of the pickup. Ken was standing at his
house at the top of his driveway.
I believe he was inside the opening of his
garage. I could not see anyone
else in the garage. I couldn't tell what he was
saying - they were talking
over each other - yelling. This was going on
for a very short time. Ken was
standing at the top of his driveway just
outside the garage by his car - he
had both hands on his gun and he had it pointed
like this (demonstrates -
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10:04:35

hands together in front pointed downward) that's
how J saw Ken holding the
10:04:49
gun. J couldn't see clearly - the pickup was
blocking some of the view - I'm
10:05:06
not positive. This went on for a very short
time - a minute or two at the
10:05:27
most. J went back in the house to make my 911
call and when I looked back
10:05:41
out they were driving away. They pulled back up
to the stop sign and took a
10:05:51
right going east on Penn Ave. I didn't see
where they went. The police
10:06:03
arrived quickly. J actually spoke to the police
- they were there about 10
1O:06:l3
minutes and then left as well. I called 911
again that day about a half hour
10:06:32
later. I was standing at my sink when I saw 2
males with a dog standing at
10:06:44
the corner of Penn and 20th. J recognized the
dog from the pickup. They
10:07:12
were standing there talking to each other and
then walked up and stood by the
10:07:21
curb directly across from our driveway - this
was at the north corner ofthe
10:07:35
Requena driveway. I think they were within 10'
of the driveway. I couldn't
10:07:56
hear them say anything. My husband went out to
talk to them.
10:08:11

Add Ins: SCHWARTZ, CHRISTOPHER
Objection

1O:08:l3

Judge: Luster, John
Sustained

10:08:16

Other: OLIVER, JULIE
They were yelling at my husband and my focus was
on what was happening there.
I walked out with the phone to ask ifhe wanted
me to call 911 - he said yes
and J did. As I was walking back to my driveway
I saw another white male
walking north on 20th street just about at our
property line. He was
coming from Sherman to Penn - so N on 20th. We
made eye contact. He went up
.

10:08:32
10:08:44
10:08:55
10:09:07
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10:09:31
10:09:58
10:10:11
10:10:28
10:10:42
10:11:57
10:12:12
10:12:23
10:13:24
10:13:40
10:13:43
10:14:12
10:14:23
10:16:39
10:16:54
10:17:17
10:17:30
10:17:48
10:17:59
10:18:02
10:18:27
10:19:09
10:19:22
10:19:46

to Penn and 20th and turned heading east on
Penn. The 2 guys with the dog
didn't move - they were still there. The police
arrived - I saw them about
at18th street. The single male was walking down
the sidewalk on Penn. There
were no police sirens - I don't think there were
lights on. I saw the police
and they were driving fast. I saw other police
arrive - a total of 3 or 4.
I remember police talking to the individuals and
a lot of yelling. I could
no hear what they were yelling. I went to my
porch and sat there. I couldn't
hear Requena yelling - I don't know where he
was.
XE by DA Schwartz - Requena didn't have the gun
in one hand or in one hand at
his side
XE by DA Cooper - This all occurred on a summer
day in daylight. But for the
truck I had a pretty clear view ofRequena
property - I could see his head
and shoulders and briefly his arms when I saw
him holding the gun. I saw 2
males approach the Requena property. I don't
believe it was an extended cab
pickup - I didn't take that in. I saw 2 men
come back to the Requena
property - they had the dog with them. One man
was holding the leash. I
don' know if the other had a cell phone in his
hand. Requenais in the
electrcal business - his vehicle with business
name on it is parked in the
street
XE by DA Chapman - On August 16 the electrical
business vans were parked on
the street. Identifies large chestnut tree on
EX #1. The tree doesn't block
my view - the branches are trimmed up. The
maple tree doesn't block the view
either. The truck stopped at the sign and
backed up slowly. One person got
out of the vehicle - passenger - and walked to
the drive. Another person
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10 :20: 14
10:20:29
10:20:43

from the back got out of the back and stepped
down - didn't approach the
Requena property. As far as I saw only one
person made contact with Requena
at that time. Requena holding gun with both
hands -

10:21:44

Add Ins: VERHAREN, ART
Objection

10:21:48

Judge: Luster, John
Comments

10:21:51

Other: OLIVER, JULIE
XE by DA Chapman cont. I think his holding of
the gun was a little lower
than 45 degree but not pointed at the ground nor
was it pointed straight up.
There was only one dog. Between the time I saw
the 2 men with the dog and
the time I saw the other coming up the sidewalk
was about 5 minutes. He had
turned the comer onto Penn when the police
arrived. The police had no siren
or lights on. When I saw the truck there is
wasn't less than 2 minutes but
was less than 5 minutes

10:22: 13
10:22:26
10:22:50
10:23:18
10 :23 :31

10:24:15
10:24:33

Add Ins: COOPER, DANIEL
RX by DA Cooper - Requena driveway slopes - it's
a small incline - gentle

10:25:43

Judge: Luster, John
Witness excused - admonishes witness

10:26:06

Add Ins: VERHAREN, ART
Ask for hearing outside the presence ofthe jury

10:26: 18

Judge: Luster, John
OK - admonishes and excuses jury to jury room

10:26:59

Add Ins: VERHAREN, ART
PA advises me that Mr. Nixon is out side in the
hall wanting to say something
to the court prior to Kimberly Requena
testifYing

10:27: 18
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10:27:32

10:27:55
10:28:09
10:28:22
10:28:37
10:28:57

Other: Nixon, Jed
I understand that my client Kimberly Requena
will be called and I ask her to
plead the 5th. I also received a letter from
counsel for Wm. Tankovich that
he's requesting an independent screening for
perjury charges against my
client Kimberly relating to her grand jury
testimony. Any potential
testimony could be incriminating. I've informed
Mr. McHugh of this andthat's
where we stand as to her testimony.

10:29:04

Judge: Luster, John
The record should show you are an attorney
representing Kimberly Requena.

10:29:18

Other: Nixon, Jed
Yes - representing her for Agg Assault and
domestic battery as a conflict PD.
I have also advised her on other pending
charges i.e. screening on potential
perjury charges. J advised her to plead the 5th
This is based on the letter from Mr. Schwartz
requesting independent
screening for grand jury perjury charges.

10:29:33
10:29:50
10:30:27
10:30:52
10:31 :04

10:31:24
10:31:44
10:31 :56
10:32:12
10:32:47
10:33:00

10:33:09

Add Ins: MCHUGH, BARRY
The court is aware of considering testimony re:
Agg Assault - the court has
not made a final ruling until we see ifthere is
a ruling to get into that.
As to the request for screening re: potential
perjury - he is not her
attorney on that charge but is providing her
advise. I told Nixon that ifhe
wanted it screened I'd do that but in my opinion
there is nothing there. I
think she's prepared to testify and ultimately
it is her decision and I ask
that the court make inquiry as to her decision
on it.
Judge: Luster, John
What specific circumstances give rise to
allegations of perjury.
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10:34:29

There is nothing of note in this case.

10:34:38

Other: Nixon, Jed
I don't have access to it and my client cannot
talk about it - it's sealed.
The mention in Schwartz letter - what I can
piece together - that based on
statement that was made by one in my case - that
there had been an ongoing
dispute about what happened in this case - the
best I can surmise is that she
didn't disclose this at a grand jury proceeding.
This is conjecture on my
behalf.

10:34:53
10: 3 5:07
10:35:19
10:35:32
10:35:47
10:35:50

10 :36: 12

Add Ins: SCHWARTZ, CHRISTOPHER
They testified before the grand jury that they
did nothing to provoke this
and in the other police report they said they
.
did.

Add Ins: COOPER, DANIEL
If the corut reviews the grand jury transcript
there is a time there where
Kim is getting into - and Ken - as to some sort
10:36:42
of gesture Ken made. At one
10:37:18
point PA Verharen cuts Kim off during her
testimony - cutting off the answer
10:37:34 to the question. I don't believe that the
. assertion ofthe 5th amendment is
10:38:00
appropriate
10:36:29

10:39:44

Judge: Luster, John
What is the glaring inconsistency?

10:39:53

Add Ins: MCHUGH, BARRY
It is less in the Grand Jury transcript than the
police report. In the
report she indicates she thought her husband
provoked the incident wih the
Tankoviches.

10:40:06
10:40:20

Judge: Luster, John
One can give a tainted perspective without
giving perjury. Relates portions
10:41 :30 . oftranscript - is there another area of concern
10:40:31
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in the transcript?
10:42:08

Other: Nixon, Jed
I have reviewed the police report against my
client.

10:42:23

Judge: Luster, John
I'll allow Mr. Nixon to review testimony of your
client in the grand jury
trancript. Recess

10:42:52
10:43:02

Stop Recording
(On Recess)

11 :02:37
Recording Started:
11 :02:37

Record
TANKOVICH, WILLIAM M

11 :02:45

Judge: Luster, John
Back in session

11:03:09

Add Ins: VERHAREN, ART
Review of the grand jury testimony - points out
portions -

11 :04:05

Add Ins: COOPER, DANIEL
nothing further

11 :04: 14

Add Ins: CHAPMAN, BRAD
One thing that hasn't been noted that pops into
my thinking is that the
police report as to accusations against Ms.
Requena was disclosed a little
while ago. what concerns me is - I still don't
know what was said to Officer
Tufford when he took the report - when that was
known to - if it be true as
to the gesture - when it was made knwn to the
agents of the state. If that
was so then we have evidence of exculpatory
evidence not disclosed to the
grand jury and that's what J find questionable.
If the state wishes to
present her testimony they could resolve that

11 :04:43
11 :04:57
11:05:18
11 :05:30
11 :05:51
11 :06:08
11 :06:30
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problem.
11 :06:43
11 :07:50
11 :08:05
11 :08:32
11 :08:47
11 :09:02

11:09:14
11 :09:28
11 :09:45
11:09:58
11: 10:02

11: 10:26
11: 10:37
11: 10:52
11: 11 :05
11 : 11 : 18
11: 11 :30
11: 11 :45
11: 12:02
11: 12: 14

Other: Nixon, Jed
I have briefly reviewed the Grand Jury testimony
- there was a portion - is
that the best perjury charge in the whole world?
No. PA has transferred the
perjury investigation to PA Ryan. But I have
seen some pretty weak cases
brought in KC. I do't have a dog in this fight.
My only concernn is
safeguarding my clients best interests. The
corut will have to overrule my
advice to her to plead the 5th for her to
testify.
Add Ins: MCHUGH,BARRY
The information brought to light after the break
- I didn't hear a motion
from DA Chapman as to any other discovery
issues. DA Nixon having raised
these concerns and having advised her she can
make up her own mind - we
intend to call her.
Judge: Luster, John
This is appropriately brought outside the jury
presence - there are 2 issues
- the subsequent issues and charges being filed
against Ms. Requena stemming
from DV charges in their home and she is charged
with Agg Assault - Mr. Nixon
represents her. The police report has been
included in discovery and
reflects that there was a conversation between
police and Mr. Requena where
he related his wife was upset with him over
something he'd done during the
incident with Tankoviches. I don't believe it
would be appropriate to have
an inquiry before this jury as to Ms. Requena's
pending charges. Ir would be
highly prejudicial. On the other hand ifher
testimony reveals that she did
not see or hear anything that he husband had
done that she perceived
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11: 12:30
11: 12:40
11: 12:52
11: 13 :05
11: 13: 19
11: 13:38
11 : 13 :57
11: 14:07
11: 14:24
11:14:35
11: 17:24
11: 17:34
11: 1 7 :56
11: 18: 12
11: 18:43
11: 18:56
11: 19:44
11 :20: 17

aggravated the situation that may be a different
story. I dont' know that she
made a statement - it was made by her husband.
If she denies it then her
husband can be asked that question on XE. Ifhe
denies it then some level of
inquiry can be had. The second issue is the
grand jury testimony itself is
if Mr. Requena made some sort of gesture or not
and repressentation to it and
any perjury charges. Just because a witness
chooses to take the 5th -there
must be a showing that the witness is subject to
criminal prosecution by
virtue of her testimony. The review is as to
what mayor may not have been
said to her husband during a domestic dispute
resulting in charges and what
she said to a grand jury. Re: grandjury
transcript - I cannot come to the
conclusion that she would be subject to criminal
prosecution for perjury - it
could go to a level of credibility re:
inconsistencies. I see noting in her
grand jury testimony that establishes to any
level of concern as to
incrimination to events that transpired August
16. If the state is going to
call her and she pleads the fifth I'll direct
that she testify and I want
this done outside the presence of the jury. I'm
not satisfied I have a
showing. We need to do it first outside the
presence of the jury first if
she'll exercise her 5th amendment. Witness to
come forward now.

11 :20:57

Other: CLERK, KATHY BOOTHSwears

11 :21 :05

Judge: Luster, John
PA to make general inquiry re: testimony

11 :21 :36

Other: REQUENA, KIMBERLY
31 years old. I was subpoened - I recall August
16, 2009. I will testify to
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11 :21 :57
11:22:18
11:22:24
11:22:39

11 :22:59

11 :23: 13
11 :23:27
11 :23 :42
11 :23 :56
11 :24: 13

11 :24:25

11 :24:39
11 :24:56
11 :25: 10
11 :25 :28

the facts as I recall themm. There is no reason
for me to plead the 5th and
am willing to testifY
XE by Court - I understand that my attorney has
advised me to plead the 5th I understand the courts ruling compelling me to
answer
Judge: Luster, John
I'll do that at this point so long as you take
this position on advise of
counsel. If we get to that point where you feel
the need to do that your
attorney can make that motion as we will deal
with it outside the presence of
the jury
Add Ins: MCHUGH, BARRY
No question but if it's possible for DA to hand
me a note - ifwe can do the
spaking or not have the jury concerned about Mr.
Nixon.
Judge: Luster, John
If you think you'll make an inquiry close to the
line you may want to make
an inquiry of Mr. Nixon. On XE stepping into
that area I appreciate it if
counsel will bring that to the attention of the
court.
. Witness to step back down and we'll do this
again in front of the jury.
Return the jury - jury present annd in place.

11:27:10

Add Ins: VERHAREN, ART
Calls #4

11 :27:30

Other: CLERK, KATHY BOOTHSwears #4

11:27:38

Other: REQUENA, KIMBERLY
1924 E. Penn, I live there with my husband and 3
kids. My husband is Kenneth.
Describes house. The front of the house
faces20th street. Penn is the
other street. The house had an attached garage

11 :28:00
11 :28:30
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- 1 car garage and a driveway
that goes to 20th street. EX #1 - photo identifies house and drive on
11 :29:09
exhiit. The driveway. garage to 20th street is
20-30'. The garage door
11 :29:26
closes - roll up garage door. I know Julie
Oliver - shows location of her
11 :29:44
house and Brunell house. August 16,2009 my
husband and I were in the garage
11 :30: I 7
we have chairs there and I smoke cigs there - he
sits with me. At one point
11 :30:36
I called 911 - there was a green truck driving
by with guys in the back. It
11 :30:50
was going down 20th N. It was a car full of
mean looking guys - a truck. I
11 :31 :32
saw 5 - 3 in the back and 2 in the front. There
was writing on the truck and
11 :31 :54
what appeared to be a swastica there as well.
This was written in the dirt 11 :32: 12
not that big - like a basketball maybe. I saw
it as it went past. It
11 :32:34
stopped at the stop sign and backed up to our
driveway. It backed up 2-3'
11:32:56
and stopped in the street right in front of the
drive on our side. I saw 2
11 :33:15
guys in the back jump out and one in the cab
jump out. They started to come
11 :33:34
toward my driveway and putting their hands up
and getting confrontational
11 :33:47
with my husband. They were angry and
confrontational and obviously wanted to
11 :34:01
fight.
11 :28:45

11 :34:04

Add Ins: SCHWARTZ, CHRISTOPHER
Objection

11 :34:07

Judge: Luster, John
Sustained

11:34:10

Other: REQUENA, KIMBERLY
I made the 911 call about the time they got out
ofthe truck - we felt
threatened. They backed up and squeeled their
tires and backed up fast. It
was obvious they were coming back to fight.

11 :34:24
11:34:41
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11 :34:51

Add Ins: SCHWARTZ, CHRISTOPHER
Objectio

11 :34:53

Judge: Luster, John
Overruled

11 :34:59

Other: REQUENA, KIMBERLY
They were throwing their hands up, yelling and
cursing. I called 911 and
husband told me to grab the hand gun from the
counter

11 :35:21
11:35:30

Add Ins: COOPER, DANIEL
Objection

11 :35:33

Judge: Luster, John
overruled

11:35:39

Other: REQUENA, KIMBERLY
I grabbed the handgun from the kitchen counter
just inside off the garage. I
got the gun before I made the 911 call. When I
gave him the gun I didn't see
what he did with it - he told me to go inside
and call 911. I called on the
cell phone which was on me. I called from
inside the house. I could see the
truck and the guys from inside the house. There
were more gestures and arms
up in the air from the Tankoviches.

11 :36: 11
11 :36:21
11 :36:33
11 :36:43
11 :36:55
11:37:04

Add Ins: CHAPMAN,BRAD
Objection

11:37:06

Judge: Luster, John
Sustained

11:37: 10
11 :37:25
11 :37:40
11 :37:54

Other: REQUENA, KIMBERLY
It was from the 3 men that got out of the truck.
This went on for about 3
minutes and then they piled in the truck and
took offE on Penn. The police
arrived about 4 or 5 minutes later. I talked to
the police and they were
there maybe 10 minutes - took a report and left.
We continued to sit in our
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11 :38:09

II :38:29
11 :38:44
11 :39:03
11 :39:23
11:39:25

Add Ins: CHAPMAN, BRAD
Objection - relevance as to my client.

11 :39:34

Judge: Luster, John
Foundation needs to be made before I can rule.i

11:39:55

Other: REQUENA, KIMBERLY
the 2 persons are here today - identifies
personn next to Mr. Schwartz and
the one with the glasses on - they were the 2
with the dog.

11 :40:33

11 :40:51

Add Ins: CHAPMAN, BRAD
Objection

11 :40:54

Judge: Luster, John
Overruled - the jury can assign the proper
weight

11 :41 :05

Add Ins: SCHWARTZ, CHRISTOPHER
Obj as to "they" were saying - need to know who
was saying what

11 :41: 16

Judge: Luster, John
Sustained

11 :41 :24

Other: REQUENA, KIMBERLY
I cannot tell who was saying what - it appeared
that one was saying something
and another was not.

11 :41 :36
11 :41 :41
11 :41 :44

~ourt

garage. The next incident ws about 20 minutes
later I saw 2 guys walking
with a pitbull- W on Penn - I recognized them
from the earlier incident. I
was in my garage with my step son Cord and my
husband. The guys walked to
the comer and when they got to the comer they
started yelling at my
husband.

Add Ins: SCHWARTZ, CHRISTOPHER
Objeciton
Judge: Luster, John
, Overruled
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11:41:50

Add Ins: CHAPMAN, BRAD
Objection - relevance as to my client

11 :42:01

Judge: Luster, John
Overruled

11 :42:07

Other: REQUENA, KIMBERLY
They were cursing and saying

11:42:18

Add Ins: SCHWARTZ, CHRISTOPHER
Objection

11 :42:21

Judge: Luster, John
Sustained

11 :42:23

Other: REQUENA, KIMBERLY
One person made the statement - saying he "fd
with the wrong people and they
were going to fhim up" This was yelled.
There was more but I don't
remember. The other things were loud. They
came up to the driveway. I
called 911 because I recognized them from the
first incident and I was scared
of what they might do. They were angry,
aggressive, beligerent.

11 :42:36
11 :42:53
11:43:16
11 :43 :29
11 :43 :50

Add Ins: CHAPMAN, BRAD
Objectionn

11 :43 :54

Add Ins: SCHWARTZ, CHRISTOPHER
Objection

11 :44:03

Judge: Luster, John
continue

11:44:07

11 :45: 10

Other: REQUENA, KIMBERLY
My husband grabbed his gun again and stood there
with it in his hand. He was
standing next to me along the left side of the
garage within a foot or two of
the door. I called 911. I stayed outside in
the garage. They were yelling
back and forth

11:45:19

Add Ins: SCHWARTZ, CHRISTOPHER

11:44:34
11 :44:50
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Objection
11 :45:23

Judge: Luster, John
Sustained

11 :45:25

Other: REQUENA, KIMBERLY
I saw the two individuals doing the same thing throwing hands up and
threatening my husband. I didn't hear what they
were saying

11 :45:37

11 :46:03

Add Ins: SCHWARTZ, CHRISTOPHER
Objection

11 :46:08

Judge: Luster, John
Sustained

11 :46:15

Other: REQUENA, KIMBERLY
I was on the phone iwth 911 for about 2 minutes
and the police showed up. 1
saw a guy walking up 20th and I recognized him
from the first incident. He
was one of the 3 guys that came out of the
truck.

11 :47:45
11 :48:01

11 :48:08

Add Ins: CHAPMAN, BRAD
Objection - mtn to strike

11 :48:15

Judge: Luster, John
Sustained

11 :48:22

Other: REQUENA, KIMBERLY
I recognized his face - identifies this man in
the courtroom. 1 recognized
him from the first incident. I saw him walk
past our house and turn. There
were a couple of police cars parked when he took
the tum. I saw the police
contact this person -I saw him throw a handgun
and a police car pulled up in
front of him and pulled a gun on him and told
him to go ot the ground. Other
po lice officers came to my house. It was a lot.
The confrontation with the
police and the 2 men lasted a long time -2 - 2
112 hours. I heard what they

11 :49:53
11 :50:09
11 :50:34
11 :50:51
11 : 51: 15
11 :51 :59
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11 :52: 14
11 :52:28
11 :53: 17
11 :53:36
11 :53 :51
11 :53:53
11 :54:06

were saying. I was still in the garage with my
husband next to me. I was in
view of the people. The yelling as loud.
Person next to Mr. Cooper was
yelling that they'd "come back and take care of
this themselves". He was
yelling to him (identifies another defendant.)
I heard him say that 5-6
times.
Add Ins: CHAPMAN, BRAD
I realize the court has ruled on a similar
objection but I have to object as
this is hearsay as to my client. I'd like to
ask 1 question of this witness

11:54:24

Judge: Luster, John
go ahead

11:54:28

Other: REQUENA, KIMBERLY
XE by DA Chapman - they were not talking to the
police- yelling to each
other. This was after the one person walking up
20th had been arrested.

11 :54:41

11 :54:53

Add Ins: CHAPMAN, BRAD
Ineed to be heard outside the presence of the
jury

11 :55:00

Judge: Lnster, John
Jury excused for lunch - admonishes jury return at 1:15 pm.

11:55:21

Stop Recording
(On Recess)

13:21:42
Recording Started:
13:21:42

Record
TANKOVICH, WILLIAM M

13 :21 :48

Judge: Luster, John
Back in session - the jury is back in the jury
room
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13 :22:03
13 :22:20
13 :22:40
13 :22:54
13:23:10
13 :24:00
13:24:15
13 :24:35
13:24:47
13 :25 :02
13 :25 :25
13:25:50
13:26:01
13:26:15

Add Ins: CHAPMAN, BRAD
The witness either had been or was about to
testify as to statements by
people who are not my client. I believe it is
unrefuted that my client was
in custody at that time and any conspiracy was
over if one in fact existed at
that time. Whether or not the legal effect of
conspiracy charge and arrest
orat least the occupation of the back ofa
police car - tenuous as it is - is
over at that point. I would wager that I
couldn't call Mr. Frank or Mr.
William Tankovich as to the statements and we
have a significan Bruton and
Crawford problem. At this juncture I don't see
how I can effectively
exercise my clients right to contront the
witnesses against him or
effectively exercise my clients Brunton rights.
I have been making repeated
relevance objections and the court has overruled
so far. To allow these
statements against my client is not outside the
scope of what he is charged
with but it is also in violation of his rights
under 6th and 14th amendments
and article 1 Sec 16 Id constitution

13:26:27

General:
. Time stamp

13 :26:29

13:28:01

Add Ins: VERHAREN, ART
This issue was argued and decided and I object
to raising it once again. We
all know that comments of co-conspirators can be
used against another. The
conspiracy was not over at the time he was taken
into custody or at the time
either Wm or Frank were detained. Statements
should be admissible. The
statements don't point a finger at another. I
ask the court to deny the
challenge

13:28:03

Add Ins: CHAPMAN, BRAD

13 :26:56
13:27:09
13:27:19
13 :27:40
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13 :28: 19
13:28:30
13:28:48
13 :29:0 1
13:29: 16
13:30:16
13 :30:35
13:30:46

Before the state can make a blanket claim that
the 6th amendment doesn't
apply to my client simply by charging them with
conspiracy the court needs
some kind of evidence that there is a
conspiracy. The legal effect of his
arrest is that ifthere ever was a conspiracy it
was no longer. I seek at
thi point an order, instruction to the jury to
not hold what these 2 said
against my client. I cannot XE these two
people. There were several police
there and my client was in the back ofa police
car. Any evidence is
extremely tenible and is over. I ask for an
instruction - not a mistrial at
this point but I had to raise the issue.

Judge: Luster, John
The statements of Frank and William as they
would apply to all 3 defendants
13:31 :20
has already been an issue for motion in limine.
The issue under Bruton has
13 :32:23
already been discussed - in this case there are
no confessions that I'm aware
of.Crawford only applies when we're dealing with
13:32:47
testimonial statements.
13:34:25
We're not even dealing with a hearsay offer.
I'm not satisfied that we have
13:35: lOa due process problem re: confrontation. The
weight of the evidence may vary
J3:35:27
from one to another. DA Chapman may have a very
strong argument to the jury
13:36:48
re: weighing of the evidence. Ira was arrested
and removed from the
13:37:11
conspiracy - ifthere are statemments ofthe
arrested co-conspirator the law
is different but we've not seen that at this
13:37:27
point - motion deniedl
13:31 :03

13:37:39

13:37:58

Add Ins: SCHWARTZ, CHRISTOPHER
Mtn in limine re: Ms. Requena's use of the word
"they" and I ask that she be
directed to specifically identify who and not
use the word "they"
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13:38:10
13:38:26
13:38:43
13:39:04
13:39:09
13:39:22
13:40:01
13 :40:54

Judge: Luster, John
Ifthe state doesn't delineate which person this
court may not have any
evidence to delineate to one defendant or
another. If the witness continues
to use the word "they" it will be subject to
foundational problem and can be
dscussed on XE

Add Ins: SCHWARTZ, CHRISTOPHER
Mtn for mistrial against my client as to Count
I. There is a new level of
Bruton - statement "we'll take care of this".
It's not allowable for the
state to use these statements against Frank or
William

General:
Time stamp

13:40:56
13 :41: 13

Add Ins: VERHAREN, ART
The law is clear that you don't have to charge
conspiracy to use the
statemenso f a co-conspirator - not a basis for
mistrial.

13 :41 :32

Judge: Luster, John

13 :43: 17

The state's analysis is correct - note objection
but I don't feel a
cautionary instruction is necessary

13:43:29

Add Ins: VERHAREN, ART
Would the record reflect that Kimberly Requena
has identified the defendants?

. 13:43:44

Add Ins: SCHWARTZ, CHRISTOPHER
I object - she has pointed out persons but not
identified by name.

13:43:58

Judge: Luster, John
That's a jury determination - Return the jury jury present and in place

13:46:46

Other: REQUENA, KIMBERLY
Gentleman with mustache - heard him yelling said
"we'll have to take care of
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13:47:32

13:49:08

this f-ing beaner by ourselves." I heard him
say that 6-10 times and it was
very loud - yelling. My husband was in the
garage with me. Man with goatee I heard him yelling"that we were in cahoots with
the police officers and we'd
have to take care of it ourselfes' 9-10 times.
Man with mustache called my
husband a beaner - 6-10 times - yelling as loud
as he could. My husband was
stll next to me.

13:49:19

Add Ins: SCHWARTZ, CHRISTOPHER

13:47:47
13 :48:09
13:48:35
13:48:53

Object
13:49:26

Add Ins: CHAPMAN, BRAD
join

13:49:29

Judge: Luster, John
Sustained

13:49:35

13:49:51
13:50:13

13:52:36
13:52:46
13:52:55
13:54:07
13:54:27
13:54:57
13:55:19
13:56:00
13:56:34
13:56:53

Other: REQUENA, KIMBERLY
These two statements ofthe two men were around
the same time - to each
other. I heard theh man with the goatee also
called my husband a beaner 6-10 times. I never heard anyone talk about
electrical cord at all. The
statements were made within 5 minutes of the
arrest of the clean shaven man.
My house is in Kootenai County, Idaho
XE by DA Chapman - They were saying beaner. At
this point the police were
already there and the man with the gun was
already in custody. When we saw
the truck the first time it scared us even
before it stopped. It backed up
so fast it squeeled its tires. I dont' know if
anyone saw skid marks.
from the time it backed up to the time I got the
firearm was about 2-3
minutes. The whole first incident only took 2-3
minutes. I got the gun gave it to my husband and then called 911.
During this first time I didn't
. hear any racial slurs at all. I was inside. I
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13:57:13

was unable to see what my
husband did with the gun I handed to him. I am
familiar with handguns.

13:57:30

Add Ins: VERHAREN, ART
Objection

13:57:33

Judge: Luster, John
sustained

13:57:36

Other: REQUENA, KIMBERLY
XE by DA Chapman cont. The handgun was aa Glock
45 - this is a powerful
handgun. I can guess as to the size but don't
know how large it is. I did
hand it to my husband. The gun was on the
kitchen counter just inside the
doorway from the garage. The 2nd time - when
the 2 with the dog approached I didn't see my husband do or say anything that
was provication.

13:58:27
13:58:58
13:59:13
14:00:10
14:00:39

Add Ins: VERHAREN, ART
Objection

14:00:46

Judge: Luster, John
Sustained

14:00:49

Add Ins: CHAPMAN, BRAD
Approach?

14:00:52

Judge: Luster, John
Yes

14:00:56

Starting Side Bar.
Starting Side Bar.

14:02:23

Ending Side Bar.
Ending Side Bar.

14:02:24

Judge: Luster, John
Continue

14:02:29

Other: REQUENA, KIMBERLY
XE by DA Chapman - cont. I heard my husband say
the first time - to me -
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14 :03 :24
14:03:43
14:06:09
14:06:23
14:07:13
14:07:33

"what the fuck?" He didn't make any gestures.
I don't recall him saying
anyting to them. My husband didn't provoke
these people in any way.
XE by DA Cooper - I live in the house with my
husband and 3 kids
I believe the green truck was an extended cab
truck. From the time I first
saw it to the time I was retrieving teh gun
about 10 minutes passed - I was
in the garage the whole time. At first he said
"Oh, shit, babe .. "

14:08:00

Add Ins: CHAPMAN, BRAD
objection

14:08:09

Add Ins: SCHWARTZ, CHRISTOPHER
Objection

14:08:25

Judge: Luster, John
move on to your next question

14:08:33

14:08:58
14:09:13
14:09:42
14: 10:28
14:10:46
14: 12: 15
14:13:08
14: 13 :31
14: 13:58
14: 14:33
14: 15:01

Other: REQUENA, KIMBERLY
When they backed up the guy with the beard said
" hey, hey come here, get
over here" while he was opening his doorsitting in and getting out of the
truck. The guy with the beard was on the driver
side. No - it was Frank
that was driving. He wasn't saying it nice but
yelling it. I guestimate
from the truck to where I was with my husband
was 20-30'. I've not measured
my driveway. None of the people made the walk.
After the first time
my husband and I were still in the garage and
saw 2 people walking on Pennone had a dog - I didn't see a cell phone. I'm
not sure if this happened on
a Sunday - I had not been drinking. Cars slow
down in front of my house all
the time. There was a time I saw the 3rd person
and the police showed up and
detained him. I believe there were sirens - not
100% sure.
XE by DA Schwartz - it wasn't a star on the
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14:15:39
14: 16:01
14: 16:43
14: 17:02
14: 17: 18
14: 18:07
14: 18:20
14: 18 :57
14: 19:08
14:20:16
14:20:36
14:20:50
14:21 :11
14:21:28
14:22:12
14:22:33
14:22:50
14:23:16
14:23:40
14 :24 :00
14:24:27
14:24:48
14:25:12

truck - it was a swastica and not
a star. I recall testifying to the grandjury(reviews GJ transcript)
Reads - says "it looked like a swastica, or
star." I did testify that it
coul have been a star - but it wasn't a star.
When I testified to a GJ it
was closer to the time and it looked like a
swastica or star. I have
discussed the case with PA VerHaraen. I think
swasticas look like a star.
It's not true that the first thing said to my
husband was "come here I have a
question for you." reviews GJ testimony. It
was hostile and mean - I did
tell the GJ that the first question was "come
here I have a question for
you." It was "come here I want to ask you
something." After I heard the
question my husband didn't do anything. When
they started coming toward our
house prompted me getting the gun. They never
came onto our property. I
went to get the loaded 45 and gave it to my
husband. There was some cursing
going on. They didn't leave right away after I
gave him the gun. I went
inside and they left in maybe 2 minutes. They
stayed right where they were
when the gun was out. No one threw anything at
us or attempted to hurt my
husband or myself. The police came and we
continued to stay in the garage.
We were upset but my husband makes me feel safe
and we didn't alter what we
were doing. 2 men come back with a dog. The
man with the goatee said my
husband was in cahoots with the police and only
said they'd take care of it
themselves. The yelling of statements was mamde
to each other - no the
police. They were talking to each other and to
us. At one point the guy
with the mustache looked at my husband and
.
called him an fing beaner.
Besides that no other statements were made to my
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14:25:27
14:26:16

husband. fing beaner
doesn't reference a threat, to me. I heard
"he's in cahoots with the
officers" one time. I never said anything to
them.

14:26:27

Add Ins: VERHAREN, ART
Objection

14:26:30

Judge: Luster, John
Sustained

14:26:33

Other: REQUENA, KIMBERLY
XE by DA Schwartz - cont - my husband and I
have discussed this.

14:26:56

Add Ins: VERHAREN, ART
Objection

14:27:01

Judge: Luster, John
Sustained

14:27:04

Other: REQUENA, KIMBERLY
My husband didn't do anything to provoke this
situation. We've not discussed
ifhe did anything to provoke this situation.

14:27:48
14:28:02

Add Ins: VERHAREN, ART
Obection

14:28:06 . Judge: Luster, John
Sustained
14:28:23

Add Ins: VERHAREN, ART
asks that the witness be provided a copy of the
grand jury transcript

14:28:38

Other: REQUENA, KIMBERLY
RD (with copy of transcript) Page 11 line 17 -

14:29:03

Add Ins: CHAPMAN, BRAD
Objection -

14:29:05

Judge: Luster, John
Overruled
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14:29:09

Other: REQUENA, KIMBERLY

14:31:41

(reads portions as directed by PA) Mustache guy
was driving when the truck
came by. I don't remember what he said exactly.

14:31:55

Add Ins: CHAPMAN, BRAD
Objectionn

14:31:58

Judge: Luster, John
That's been clarified already

14:32:24

Add Ins: CHAPMAN, BRAD
objection

14:32:27

Judge: Luster, John
Sustained

14:32:30

Other: REQUENA, KIMBERLY

14:33:09

He looked at my husband directly and called him
an ring beaner. This was
right after the statement "we'll take care of
this ourselves."
RX by DA Chapman - my husband makes me feel safe

14:33:56
14:34:12

Add Ins: VERHAREN, ART
Objection

14:34:14

Judge: Luster, John
Sustained

14:34:17

Add Ins: CHAPMAN, BRAD
May I be heard outside the presence of the jury?

14:34:35

Judge: Luster, John
Fine - excuses and admonishes jury

14:35:56
14:36:15
14:36:33
14:36:47
14:37:14

Add Ins: CHAPMAN, BRAD
Under examination witness testified that her
husband made her feel safe. We
didn't go there until the door got kicked open
and we come to the current
accusatoins against this defendant - she's
charged with agg assault against
her husband with a handgun - this is impeachment
and our right - it's proper
confrontation.
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14:37:24
14:37:36

Judge: Luster, John
How are we going to ask this witness this
question without Mr. Nixon standing
up and asserting his lcients 5th amendment
privileges?

14:37:48

Add Ins: CHAPMAN, BRAD
I don't know that we are

14:37:57

Judge: Luster, John
Assuming we can do that I'll let you continue

14:38:07

Add Ins: CHAPMAN, BRAD
In an instant the state can grant her immunity.
It's my duty to raise this that door has been opened and it's my right to
go there. The statement made
under oath before the jury and the allegation
are ripe grounds for
impeachment. It appears to me that the door has
been kicked open.

14:38:27
14:39:30
14:39:54

14:40:36

14:40:51
14 :41 :21
14:41:37
14:41:39
14:41:56
14:42:01
14:43:01
14:43:59

14:44: 13

Add Ins: VERHAREN, ART
The problem is that DA asked for the jury to be
excused after he asked the
question. I don't think the door has been
opened. It's a clear violation of
the court's previous order and he should not be
able to ask questions in this
area
Add Ins: CHAPMAN, BRAD
I don't believe there has been a specific order
in this area - the state
opened the door.
Judge: Luster, John
I don't think that her statement to the jury
that her husband makes her feel
safe opens the door to inquiry as to charges
against her. That same
statement coming from the state would merit a
mistrial.
Add Ins: VERHAREN, ART
Are you stopping at 3:00?
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14:44:24

Judge: Luster, John
I'd like to finish this witness first

14:44:37

Add Ins: VERHAREN, ART

14:44:50

The next witness is Kenneth and we'll need to
discuss without the jury
present

14:44:53

Add Ins: SCHWARTZ, CHRISTOPHER
Can I question the witness as to why her husband
makes her feel safe?

14:45:08

Add Ins: VERHAREN, ART
It doesn't have any relevance - they just want
to get the door open.

14:45:27

Add Ins: SCHWARTZ, CHRISTOPHER

14:45:40

One of the issues the state focused on is
whether or not there was a well
founded fear - explains

14:46:24

Add Ins: VERHAREN, ART

14:46:36

That doesn't change the fact that the question
isn't relevant - it's also
outside the scope ofre-drect.

14:46:50
14:47:38
14:49:35

Judge: Luster, John
I'm not about to limit the inquiry -ifiegitimate
- that come upon Mr.
Cooper's XE. Return the jury - jury present and
in place.

Add Ins: CHAPMAN, BRAD
nothing further

14:49:42

Add Ins: SCHWARTZ, CHRISTOPHER
no questions at this time

·14:49:47

Add Ins: VERHAREN, ART
nothing further

14:49:51

Judge: Luster, John
Witness excused - admonishes witness

14:50:10

Other: REQUENA, KIMBERLY
I understand

Court Minutes Session: LUSTER041210A

Page 36, ...

281

14:50:17

Add Ins: SCHWARTZ, CHRISTOPHER
I don't agree to have this witness released and
may call her later.

14:50:32

Judge: Luster, John
Witness to be available with a phone call

14:50:44

Other: REQUENA, KIMBERLY
I understand

14:50:47

Judge: Luster, John
Recess for the day - Recess to 8:30 am April 14,
2010 - admonishes jury

14: 51 : 18

Stop Recording
(On Recess)
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08:47:26
Recording Started:
08:47:26

Recall
TANKOVICH, WILLIAM M

08:47:39

Judge: Luster, John
Back in session - DAY 3 APRIL 14, 2010

08:47:53

Add Ins: VERHAREN, ART
I have my next witness Kenneth Requena - there
is an issue we need to bring
up - he has prior felony convictions 2002 and

08:48: 10
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08:48:25

1988 - the 1988 cases are too
01 to bring up however the issue is the 2002
conviction

08:48:42

Judge: Luster, John
The nature of the felony convictions?

08:48:51

Add Ins: VERHAREN, ART
2002 conviction cocaine and marijuana conspiracy
and illegal firearms. the
1988 charges are criminal possession ofmarij
and firearm.

08:49:41
08:50: 13
08:51 :32
08:52:08
08:52:24
08:52:36
08:53:02
08:53:34
08:53 :44
08:54:11
08:54:24
08:54:45
08:55:01
08:55:33
08:55:43
08:56:29
08:56:41

Add Ins: CHAPMAN, BRAD
There are 2 issues - one is a pure 608
consideration and the issue extends
between the ordinary 608 or 609 credibility.
Our reading was that in 1988
there was a city arrest in NY and he was granted
a deferred pros or withheld
judgment or something like that and looks like
the terms were not complied
with and the conviction was entered in 2002.
From the bare record one may
conject it looks like in 1988 some sort of
arrangement was made with the PA
and then in 2002 a US Marshall effected the
arrest - we may be reading this
all wrong as we haven't had time to fully
investigate. Not only is there the
question if there is a proper convictionn to
impeach the question becomes
does the history contribute to a propensity to
keep a loaded firearm on the
kichen counter and immediately go for that
firearm at any indication of
perceived threat or something out of the
ordinary. The fact ofthe
conviction goes to more than just the fact of a
conviction. One cannot
wonder given the state of the record if those
firearms were legally owned.
Our courts have ruled that a non dismissed
withheld judgment does not restore
rights.
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08:56:57

Add Ins: COOPER, DANIEL
Calls Mr. Requena to the stand

08:57:05

Judge: Luster, John
witness to comme forward

08:57:37

Other: CLERK, KATHY BOOTHSwears

08:57:45

Other: REQUENA, KENNETH
1990 arrest in NY for possession and
distribution of marijuana. I was later
charged with cocaine and marij connspiracy and
illegal firearms shipment.
I plead gUilty to the cocaine and marij
conspiracy in 1990. I'm not sure I
can talk about it.

08:58: 17
08:58:36
08:59:27
08:59:30

Add Ins: COOPER, DANIEL
I ask that the witness be directed to answer the
question.

08:59:42

Judge: Luster, John
Comments to defendant

08:59:47
09:00:08
09:00:16
09:00:37
09:01:59

Other: REQUENA, KENNETH
I was told that I was not allowed to talk about
it - don't know if that was
just in NY or not.
XE by Court - There was an agreement - I believe
.I was ultimately convicted
with cocaine and marij conspiracy and arrested
at airport for bringing guns
into NY. 2 guns - 9 MM

09:02:20

Add Ins: COOPER, DANIEL
I can move on

09:02:29

Add Ins: CHAPMAN, BRAD
I can tell you how it's relevant. It's relevant
for the reason that I
attempted to explain to you earlier - not
classic 608 or 609 impeachment but
speaking to the avaibility of a firearm at the
kitchen counter.

09:02:42
09:02:54
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09:03: 13

Add Ins: MCHUGH, BARRY

09:03:31
09:04:45

Add Ins: SCHWARTZ, CHRISTOPHER
There is a question offelon in possession of
firearm and reckless use of it.

09:05:04

Judge: Luster, John
cont.

09:05:10

Other: REQUENA, KENNETH
XE by DA Cooper - bring weapons across state
lines - from Virginia. I didn't
have a license to transport firearms. They were
in a suit case not wrapped
in anything.

09:05:28
09:05:49
09:05:54

Add Ins: VERHAREN, ART
objection - relevance

09:06:00

Other: REQUENA, KENNETH
XE cont - the suitcase had a tag from the
airport and my name was on it. The
arrest for cocaine and marij conspiracy was the
same date. I was arrested
at the airport for having the weapons.

09:06:21
09:06:36
09:07:08

Add Ins: VERHAREN, ART
Objection - relevance

09:07:19

Judge: Luster, John
Sustained

09:07:22

Add Ins: COOPER, DANIEL
ultimately under 609 analysis one of the
questionns is if the conduct
involves deliberation State v. Rogers (Idaho).
I'm trying to get into a
pattern of illegal conduct.

09:07:40
09:09:45
09:09:52

Add Ins: VERHAREN, ART
That doesn't have anything to do with
determining credibility.

09: 10:38

Add Ins: COOPER, DANIEL
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09: 10:53

09: 11:01

09: 11 :43

09:11:55

09: 12:53
09:13:12

09:14:04

I'm merely trying to get into if there is a
pattern of illegally transporting
firearms and see how long this pattern may have
gone on.

Judge: Luster, John
We're here re: 609 impeachment - I don't think
this inquiry is to delve into
any uncharged behavior - objection sustained DA Cooper to continue

Other: REQUENA, KENNETH
XE cont by DA Cooper - I was going to buy some
marij - it would not be fair
to say that it was not for personal use. I was
in agreement to purchase
cocaine - that was 20 years ago I don't remember
how much.

Add Ins: VERHAREN, ART
Objection

09: 14:08

Judge: Luster, John
Sustained

09:14:20

Other: REQUENA, KENNETH

09: 16:30

XE by DA Schwartz - I don't believe I received a
sentence on the conspiracy
conviction - my records were lost in the world
trade center. I didn't
receive any punishment - maybe court probation.
I don't remember - don't
have that stuff in front of me. Firearms charge
- I don't remember what
sentence I got on that charge either. I don't
know if my rights to bear
fireams was taken away or restored. The judge
didn't say anything about it
at sentencing.

09: 17: 16

Judge: Luster, John

09: 14:56
09: 15: 16
09: 15 :28
09: 15:58
09: 16:09

Record show he's testifying about the charges 20
years ago - 2000
09: 17:32

Other: REQUENA, KENNETH
I was on probation 12 years - I got nothing to
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09: 18:00
09: 18:08
09: 18:34
09: 18:55
09:19:15
09:19:46

09:22:21

indicate my rights re:
firearms was taken away or restored.
XE by DA Chapman - I think I understand what a
withheld judgment is. I
don't know exactly what I did receive in NY. I
was told not to talk about
certain things. I don't remember the exact
individual who told me this. I
don't know if it was law enforcement or state or
federal. It may have been
federal court who gave me probation - it was a
courthouse in NYC.

Add Ins: CHAPMAN, BRAD
Have you ever been in a witness protection
program

09:22:38

Add Ins: VERHAREN, ART
Objection

09:22:41

Judge: Luster, John
Sustained

09:22:44

AddIns:CHAPMAN,BRAD

09:23:00
09:23:15

404(2). I am outside the scope of the 609
analysis however since we're
outside the presence ofthe jury there are
questions that I have tried to
previously explain 404A(2)

09:23:27

Judge: Luster, John
How is that even remotely related to ur case

09:23:49

Add Ins: CHAPMAN, BRAD

09:24:06

If there is something in his past, dont' know
htat there is but I have
suspicions.

09:24:31

Judge: Luster, John

09:24:53

404A(2) deals with home ide cases.
Sustain objection - stay on task with Rule 609.

09:25:20

AddIns:CHAPMAN,BRAD
Nothing further

09:25:48 . Add Ins: COOPER, DANIEL
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Motion to admit NCIC

09:26:08

Judge: Luster, John
Not to be part of the record for the jury but
only as to 609 only?

09:26:23

Add Ins: COOPER, DANIEL
Correct

09:26:37
09:27:46
09:29:44
09:30:39
09:30:52
09:31:12
09:32:00

Add Ins: VERHAREN, ART
The case law re: pattern of conduct or illegal
drug conspiracy is something
that we should be able to inquire in - that
shows moral turpitude - it
involves deceipt. A person doesn't smuggle guns
for legal purposes and we
should be allowed to question.
Conspiracy doesn't have anything to do with
moral turpitude nor does illegal
possession of firearm.

Add Ins: SCHWARTZ, CHRISTOPHER
The late disclosure has prevented us to fully
investigate.

09:32:17

Add Ins: COOPER, DA..~EL
comments re: 6th amendment violation

09:33:10

Judge: Luster, John

09:36:39

The issue is limited re: 609 - there is
extensive and well satisfied law - I
am unsatisied that his convictions would impact
his ability to be truthful in
this case

09:37:02
09:37:34
09:37:51

Add Ins: SCHWARTZ, CHRISTOPHER
I'd like to get a ruling as to Mr. Requena's
disturbing the peace conviction
against the Tankovich's subsequent to this
action

09:38:04

General:

09:38:06
09:38:06
09:38:06 .

Time stamp
Time stamp
Time stamp
Time stamp
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09:38:09
09:38:09
09:38:11
09:38:12
09:38:20
09:38:37
09:38:48
09:39:04
09:39:18
09:39:31
09:40:40
09:41:02
09:43:02
09:43:15
09:43:48

Time stamp
Time stamp
Time stamp
Time stamp

Add Ins: VERHAREN, ART
This happened 1 month after and it is irrelevant
- it's a misd case and a
conviction for this has nothing to do with the
August 16 incident.

Add Ins: SCHWARTZ, CHRISTOPHER
The fundamental issue is if Mr. Requena
provokedthe incident and if he were
so afraid ofthem that he wouldn't go back to
their house. The more he says
he was afraid the more the disturbing the peace
charge shows that it wasn't
true.

Judge: Luster, John
In order to establish malicious harazzment
requires that the state prove that
the word or act that would constitute a threat
- I'm not persuaded conduct
after is relevant. As we made it clear earlier
the state will not get into
that either.

General:
Time stamp

09:44:00

Add Ins: COOPER, DANIEL
Nothing further

09:44:04

Add Ins: SCHWARTZ, CHRISTOPHER
Nothing further

09:44:08

Add Ins: CHAPMAN, BRAD
To be precluded from inquiry impinges on my
clients 14th amendment right.

09:44:30

Add Ins: VERHAREN, ART

09:44:48

As you know now Mr.Requena has been convicted of
felonies and if he can
legally possess a firearm is in question the
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09:45:09
09:45:21
09:45:25

09:45:57

court may need to adivse him
that anything he says may be used against him.
I believe he will waive right
to attorney.
Judge: Luster, John
comments to defendant re: previous felony
conviction and prohibition against
possession of firearm

09:46:07

Other: REQUENA, KENNETH
I understand

09:46:10

Judge: Luster, John
You have the right to now answer any questions
you feel may tend to
incriminate you. It's your decision if you wish
to exercise rights

09:46:22

09:46:50

Defendant: TANKOVICH, WILLIAM M

09:47:30

Other: REQUENA, KENNETH
I understand and have no questions re: 5th
amendment rights and right to
counsel and I understand the procedure (as
described by the court)

09:47:45

09:48:25

Judge: Luster, John
Recess

09:48:31

Stop Recording
(On Recess)

09:58:40
Recording Started:
09:58:40

Record
TANKOVICH, WILLIAM M

09:58:41

Judge: Luster, John
Back in session - return the jury - jury present
and in place

10:00:30

Add Ins: VERHAREN, ART
Calls witness Kenneth Requena
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10:01:55

Other: CLERK, KATHY BOOTHSwears

10:02:03

Other: REQUENA, KENNETH
1924 E. Penn, CDA. I've lived there for about 6
years and am married to
Kimberly. I live there with my wife. August
16, 2009 we were in the garage
late afternoon.

10:02: 17
10:02:39
10:02:50

Add Ins: SCHWARTZ, CHRISTOPHER
objection - relevance

10:02:54

Judge: Luster, John
Overruled

10:02:59

Other: REQUENA, KENNETH
My vehicles are in the front of the garage and
my drive goes down to 20th.
My 20 year old son was also there. A vehicle
driving down 20th caught my
attention. They looked at me with a look of
disgust.

10:03: 17
10:03:39

10:03:49

Add Ins: CHAPMAN, BRAD
Objection

10:03:51

Judge: Luster,John
Overruled

10:03:55

10:04: 19
10:04:39
10:04:52
10:05:09
10:05:29
10:06: 13
10:06:45

. Other: REQUENA, KENNETH
The vehicle had what appeared to me to be a
swastica on it in the dirt. I
saw3 on the back of the truck and 2 for sure in
the front seat. They were
going to the stop sign and kept staring at me
wierd looking and I gestured to
my wife like 'what the {" and I think they
thought I was gesturing to them they backed up and threw the vehiclei n park.
The driver said "hey, come
over here". I wasn't going to do it. Shows
home on photo EX # 1 and
direction of travel of truck. At the stop sign
they stopped and threw it in
reverse and backed up to my driveway
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10:06:54

Add Ins: CHAPMAN, BRAD
Objection to use of the word "they"

10:07:08

Judge: Luster, John
(ruling)

lO:07:15

Other: REQUENA, KENNETH
They were in 20th street and 3 of them started
gettingn out of the vehicle
and approaching me in a vigorous manner.

lO:07:32
10:07:39

Add Ins: SCHWARTZ, CHRISTOPHER
Objection

lO:07:42

Judge: Luster, John
Sustained

10:07:46
10:08:01
10:08:21
10:08:43
10:09:33
10:09:47

Other: REQUENA, KENNETH
I just remember the driver saying "hey come over
here." and when they got out
I dont' remember them saying anything.
Identifies driver in the courtroom man with mustache. Describes tone of voice used
- it was not a polite tone.
I did not go to the truck. Right after he said
that they were getting out of
the vehicle and rushing toward me. There were 3
of them. Identifies them in
the courtroom.

10: 10:26

Add Ins: CHAPMAN, BRAD
I object to this in court identification constitutionally inpermissible.

10: 10:55

Judge: Luster, John
denied

10:10:59

Other: REQUENA, KENNETH
RX cont - I told my wife to go inside and get my
gun and call 911. They way
they were coming toward me I felt threatened and
afraid. It was 3 of them
charging toward me at my house. My wife brought
me the weapon and I cocked
it so they could see that I had it and kept it
at my right side. My wife

10: 11: 17
10: 11 :30
10: 11:47
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10: 11 :57

called 911. After I displayed the firearm they
said that I had fd up and

10:12:17

Add Ins: SCHWARTZ, CHRISTOPHER
Objection

lO:12:21

10: 12:39
10: 12:54
10: 13:04
10: 13:25
10: 13 :40
10: 13:55
10: 14:09
10: 14:33
lO: 14:53
10: 15 :23
10:16:01
10: 16:24
10: 16:44

Other: REQUENA, KENNETH
They all 3 were talking at the same time saying "we're coming back, we'll
be back." After they said - they went back to
the truck and sped off.
someone from the back of the truck threw a beer
can at me and they made a
righ turn and went down Penn. The police
arrived maybe 4-5 minutes later.
They were there maybe 5-10 minutes and I stayed
in my garage. At some point
the police left. Maybe 20 minutes later I was
still in my garage I saw 2 of
them walking up with a pitbull. They were on the
opposite side to begin with
coming toward my house. I was there with my
wife and son. It was 2 of the 3
individuals from the truck coming toward me with
a pitbull. They got to the
tip of my driveway having crossed Pennsylvania.
They were maybe 20-30' from
me physically. Their feet were right on the
edge of my driveway. I
recognized the 2 men in the courtroom who walked
up - identifies then in
courtroom. They said that I had fucked up.
They seemed to both talk at the
same time, saying the same things like feeding
off each other.

10:16:55

Add Ins: COOPER, DANIEL
Objection

10: 16:57

Judge: Luster, John
Leading

10:17:01

Add Ins: SCHWARTZ, CHRISTOPHER
Objection

10: 17:07

Add Ins: CHAPMAN, BRAD
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Objection
10:17:09

Judge: Luster, John
Overruled

10:17:14

10:17:36
10: 17:56
10:18:11
10:18:47
10:18:57
10: 19:10
10: 19:22
10:19:39
10:19:54
10:20:14
10:21 :28
10:21:43
10:21 :57

10:22:17

Other: REQUENA, KENNETH
They told me that I had "fucked up and they were
going to fuck me up."
They were both talking at the same time. The
minute I noticed them I told my
wife to call 911 again and to give me my gun
back. I kept the gun to my
right side and as they continued to talk to me I
was staring at the dog. My
wife was on the phone with 911 and I was staring
at the dog and another man
carne from the right side and the police carne
simultaneously - that guy was
the one who carne from the pickup truck. As he
was about to be arrested he
threw a gun in the grass and he was arrested at
gunpoint. I didn't see him
until he was right here (points on EX #1)
because I was too busy watching the
dog. Identifies this man in courtroom
When he was walking parallel to my house the
police were coming on Penn. I
saw police with the other 2 men immediately. It
seemed like they were there
for about 2 hours. They were yelling. As soon
as the police arrived they
stated yelling -defendant with goatee and
mustache
Addlns:CEU\P~N,B~

Objection
10:22:23

Judge: Luster, John
overruled

10:22:35

Other: REQUENA, KENNETH

10:22:54

He was yelling to "arrest that fucking beaner,
you terrorist." They were
both yelling the exact same things over and over
non stop. They were yelling
to each other that they would take care of it

10:23:22
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10:23:34
10:23:48
10:24:04
10:24:23
10:24:39
10:25 :40
10:26:04
10:26: 18
10:26:36
10:26:46
10:27: 16
10:27:29
10:27:59
10:28: 13
10:28:31
10:29:00
10:29:48
10:30:54
10:31: 10
10:31 :25
10:32:02
10:32:45
10:33:03'

themselves and not to worry
about it. They were both simultaneously saying
it - it could have been 10
times, The guy with the mustache said "don't
worry we're gonna take care 0
that fucking beaner" and he looked right at me.
This was loud enough for me
to hear and they were within 20 feet of me.
This was the very second that
the police arrived that they started saying
that. I am Puerto Rican.
XE by DA Schwartz - this started late afternoon
4-6pm. It was still light
out. The truck carne by and they were staring at
me and I made a gesture to
my wife (hands up) "what the fuck?" The people
in the truck may have thought
I was saying that to them because right after
that the truck went into
reverse and they backed up. At the end of the
driveway there was a lane of
travel and then their truck on the other side of
the street. I didn't
have the gun until they got out of the truck.
The driver had said "hey come
over here" The other guys had not said anything
to me. They charge me to
the end of my driveway - they never set foot
onto my driveway. They were not
running but walking fast - to me walking fast is
charging. I'd say they
covered maybe 30'. I think a residential street
is wider than 30'. You cock
the gun with 2 hands. I take the gun from my
wife in my right hand. I was
probably in the center of my garage and nothing
obstructing the view of the
men - I took the gun with my right hand (from
behind) and cocked it with my
left hand and held it down. I don't dispute
that I displayed this firearm.
There is no doubt that they saw it. The one man
said "hey corne over here"
and my wife got me the gun and there was nothing
said until after the firearm
when one said "you just fucked up." From the
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10:33: 17
10:33:30
10:34:15
10:35:06
10:35:38
10:36:06
10:36:20
10:36:41
10:38:25
10:38:36
10:38:59
10:39:15
10:40:06
10:40: 19
10:40:31
10:41: 13
10:41 :46
10:42:24
10:42:40
10:43 :40
10:43:50
10:44: 17
10:44:52

time I displayed the firearm to
the time they left it was maybe a minute or two.
From the time I saw the
truck to the time they left was 1-3 minutes.
The 2 men returned walking on
the other side of Penn and crossed on my side of
Penn. When I first saw them
they were not in vocal range yet. I did not see
the man on the phone. He
(Wm) was holding the pitbull. I didn't see his
other hand. They could have
come from that angle but I know they came from
across the road and ended up
at my driveway. I made no gestures to them but
I believe I told them leave not sure how I termed it. Review grand jury
transcript - the second time
they approached I didn't make any gestures or
comments to them. The gun was
back in the house - in the kitchen on the
counter. I believe the gun
remained cocked from the first incident. A
loaded and cocked gun was
retrieved from the house. The cops told us they
were going to stay in the
area because they thought they might return. I
believe that the police
responded because of my wife's call. I believe
my neighbors called 911 also.
My wife called 911 as soon as I saw them
returninng with the pitbull. She
located the phone, called 911 and talked to them
within 1 112 minutes. These
two men started yelling - he (Wm) "said arrest
that beaner, he's a
terrorist." They were yelling it outloud - they
were saying it to each
other. That's threatening my freedom. There is
a difference between saying
I'm going to punch you in the face to he's a
terrorist.
XE by DA Cooper - Penn is a CDA street - public
street. The truck was an
extended cab truck. I only saw 5 people in the
truck. I was in my garage
when I saw the truck. I'm an electrical
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10:45:09
10:47:41
10:48:04
10:48:13
10:49:01
10:49:36
10:50:18
10:51:06
10:51:18
10:52:08
10:52:31
10:52:47
10:53:00

contractor with trucks parked there.
I store stuff in my garage. Draws diagram of
road and drive with vans
parked along side of street. Anyone driving
down the road could see the vans
with AK Electrical on the sides.
XE by DA Cooper cont - I felt threatened at that
moment. I dont' know if my
heartrate was raised at that time. I was
feeling threatened. At that time
the only statement made had been "hey, come over
here." From the time I
asked my wife to get my weapon to her giving it
to me was maybe 10 seconds.
From the time the truck backed up to the time I
asked my wife for my weapon
it was maybe 3-5 seconds. I gave 2 reports to
the police. The second one
was with Frank and Bill coming back with the
dog. It was my opinion that
they were trying to calm each other down when
they said to each other (don't
worry, we'll take care ofi".

Add Ins: VERHAREN, ART
Objection

10:53:04

Judge: Luster, John
Sustained

10:53:28

10:54:39
10:55:14
10:56:17
10:57:00
10:57:26
10:57:42

Other: REQUENA, KENNETH
XE by DA Chapman - I remember t-shirts as
clothing on August 16. The truck
backed up fast - enough to hear a skid mark squeeling tires. I don't
believe I pointed out skid mark to the police.
I made sure that the
gentlemen approaching saw me cock the weapon.
My weapon is a gloc 45 cal
black in color. My finger was not on the
trigger. I didn't bring the weapon
today.

Add Ins: VERHAREN, ART
objectionn
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10:57:45

Add Ins: CHAPMAN, BRAD
We need to bring this up outside the presence of
the jury

10:57:58

Judge: Luster, John
jury excused and admonished.

10:58:29

Add Ins: VERHAREN, ART
He was served with a subpoena DC yesterday to
bring the weapon. I told him
that for him to bring the weapon could result in
charges and It is my belief
that Mr .Chapman is trying to get into that. Mtn
to quash the subpoena.

10:58:52
10:59:06
10:59:34
10:59:52
11 :00:06
11 :00:43
11 :01 :58
11 :02: 11
11 :02:23
11 :02:28
11 :02:50
11 :02:56
11 :03 :07
11 :03:11

Add Ins: CHAPMAN, BRAD
I wish I was that devious - the thought never
entered my mind. I believe
this is important to my clients defense that the
size and appearance ofthis
handgun be demonstrated.
Judge: Luster, John
I don't know how much more we need to go into
this - it's relevant into
producing - he needs to respond to the subpoena
DC
Add Ins: VERHAREN, ART
If he were to bring a weapon to court it would
. put himn in the possibility of
criminal charges
Judge: Luster, John
You can't have it both ways - I'm not sure we
can use the state's evidence on
one hald
Add Ins: VERHAREN, ART
the owner of the weapon is the proper person to
bring it and she doesn't have
a felony conviction.
Judge: Luster, John
There is protocol to follow when we produce a
weapon. The weapon needs to
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11 :03:35
11 :03 :51
11 :04:08

be brought in in compliance with the subpoena.
It should be brought in to
the bailiffs station and they can secure it.
That is if the weapon is
available.

11:04:11

Other: REQUENA, KENNETH

11 :04:27

It is available - it's not in my house.
Arrangements can be made to get it
here.

11 :04:36

Judge: Luster, John

11 :04:47

We'll not take up the issue of failure to comply
with a subpoena before the
jury

11:04:50

Add Ins: CHAPMAN, BRAD

11 :05:06

My examination of the witness would be assisted
by a properly securred
demonstrative exhibit.

11:05:11

Judge: Luster, John

11 :05:40

We'll not take a break to do it. Did law
enforcement take possession of the
weapon?

11 :05:44

Add Ins: VERHAREN, ART

11 :06:06

No. If counsel wants to take another witness
now and we can get the weapon
that's ok - if it will help out.

11:06:19

Add Ins: CHAPMAN, BRAD

11 :06;33

That would be the most expedient way and have
the state put on its next
witness.

11 :06:36

Add Ins: VERHAREN, ART
That witness should take us through the lunch
hour

11 :07:09

Judge: Luster, John

11 :07;26

or you could finish up with other questioning of
Mr. Requena leaving that one
issue for after lunch.

11 :08: 16

Other: REQUENA, KENNETH
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I can get the weapon here in 112 to 1 hour

11 :08:33

Add Ins: CHAPMAN, BRAD
It would be my request to take another witness

11 :08:51

Judge: Luster, John
I think we'll proceed with Mr. REquena and then
after lunch he can return
with the evidence. Recess

11 :09:07
11: 10:53

Stop Recording
(On Recess)

11:18:24
Recording Started:

11: 18:24

Record
TANKOVICH, WILLIAM M

11: 18:30

Judge: Luster, John
Back in session - return the jury - jury present
and in place

11: 19:48
11 :21 :19
11 :22:23
11 :22:47
11:23:16
11 :24:31
11 :24:45
11 :25 :23
11 :25:35
11 :26:05
11 :26:40

Other: REQUENA, KENNETH
XE cont by DA Chapman - We've arranged for the
firearm after noon break. (DA
draws diagram on white board - streets, home,
trees, drive, garage and house).
My garage is fully enclosed garage - you can
fit 2 cars in ther but I never
park the cars there. I had 2 cars in the drive
- 4 door sedan Cadilliac and
an Olds Elero 2 door coupe. My wife and I were
standing at the front - marks
with blue dots where myself, wife and son were
standing. I also had my work
vans parked onn the street. Shows were work
vans were located. We were
standing when we noticed the vehicle. My wife
was smoking a cig and I might
have had a cigar going. Ms. Oliver lives across
the street. Brunelle lives
across the street (Penn) shows on diagram where
the truck was when it first
came to my attention (drawn across from work
vans). The truck pulled up to
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the stop sign and stopped. It was traveling
slow. It appeared that they
11 :27:28
were going very slow and staring at me. It
might have taken 10 seconds for
11 :28:06
the truck to travel to the stop sign from the
first time I saw it. I wasn't
11 :28:30
looking at my watch but it was less than 30
seconds. From the moment I first
11 :28:41
noticed the truck I saw them looking at me and I
felt uncomfortable. The
11 :28:56
vans were clearly marked AK Electric. When I
saw the individuals inside the
11 :29:09
truck and on the back I became uncomfortable.
There were 3 persons in teh
11 :29:27
back. 3 White males were in the back of the
truck - 20's or 30's - hard to
11 :29:50
tell. The vehicle backed up from the stop sign
to the front of my driveway.
11 :30:32
The center of 20th is not marked at all. There
is enough room to park cars
11 :30:57
and have 2 cars passing by. I'm not sure if the
cars passing have to be
11 :31: 11
careful. The truck was still facing north after
backing up. I don't
11 :31 :35
believethere were cars in front of Oliver house.
If there were line down
11 :32:35
the middle of 20th he'd have been right on it.
I felt uncomfortable because
11 :33:04
of the way they were looking at me. From what I
could see they were all
11 :33: 14
looking at me. My cars were maybe 5' to the
opening of my garage. I wasn't
11 :33:53
able to see the truck unntil it came even with
my vans. Immediately they
11 :34: 16
were looking at me in a way that made me feel
uncomfortable. I noticed Ms.
11 :35:01
Oliver after and I spoke to her after the 2nd
incident. EX # 1 - the star
11 :35:39
mark my home. Identifies Oliver home and
Brunelle home. As soon as the
11 :37: 10
vehicle stopped backing up the driver said "hey,
come over here." As they
11 :37:26
were existing the vehicle I asked my wife to get
my weapon and call 911. She
11 :37:52
immediately brought me my weapon and went back
inside to call 911. I took the
11 :27:02
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11 :38:23
11 :38:35
11 :39:40
11 :41 :55
11 :42:53
11 :43: 17
11 :44:13
11 :44:41
11 :45: 11
11 :45:25
11 :45:51
11 :46: 12
11 :46:58
1i :47:28
11 :47:48
11 :48:20
11 :48:49
11:49:16
11 :49:30
11 :50:33
11 :50:53
11 :51 :08
11:52:01

gun and immediately pulled the slide back on the
weapon - no need to push it
backup .. The slide returns to regular position
with a noise. The noise made
is a snap or a ... I don't know how far away
you can hear it. It was my
intent to protect myself. It was my intent to
get them to leave and not to
proceed. When I cocked my weapon they had left
their vehicle and were in the
street approaching my residence. They had not
reached my property yet when I
displayed and cocked y weapon. They were maybe
10' from my driveway when I
diplayed the weapon. After I displayed my
weapon they didn't proceed any
further - it pretty much stopped them in their
tracks. They got back in
their truck and left. Other than the phrase
"hey, come over hearing." I
heard the phrase that I had 'fd up" - this was
after I displayed the weapon.
It wasn't very long before they left in the
truck. The left heading east on
Pennsylvania. After they left I took the weapon
back inside and left it on
the kitchen counter. After the police left my
wife and I were standing where
we were before. About 20 minutes later I saw 2
persons walking down Penn and
the dog was on a rope. The dog never growled or
threatened. The dog just
stood staring at them - the accused. As soon as
I saw them I told mmy wife
to call 911 again and she brought me my gun
which was ~tiI1 cocked from last
time. I didn't notice the 3rd man walking up
20th street until he was right
about where the X is on EX #1. The 3rd perso
never stopped. He walked up
20th and turned the comer and threw the gu and
then was approached by the
police. He pretty much threw the gun right at
the corner. From the time I
saw the 2 men to the time I saw the 3rd was a
minute or maybe 2. The police
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11 :52:30
11 :52:46
11 :53: 13
11 :53:30
11 :54:53

had arrived before the 3rd man turned the corner
because my wife was able to
yell to them that he was with them. The police
immediately arrested the 3rd
man ordering him to the ground at gunpoint. I
don't recall his hands behind
his back. The 3rd man didn't say a word to me
that 2nd time. I don't
believe that anyone made reference to my
ethnicity until the police arrived.

11 :55:08
11:55:18

Judge: Luster, John
Recess for lunch - return at 1: 15 pm admonishes
jury

11:55:43

Stop Recording
(On Recess)

13:25:33
Recording Started:
13:25:33

Record
TANKOVICH, WILLIAM M

13:25:37

Judge: Luster, John
Back in session - anything additional before we
return the jury?

13:25:57

Add Ins: VERHAREN, ART
not from the state

13:26:15

Add Ins: CHAPMAN, BRAD
I'd like to look at the weapon

13:26:23

Judge: Luster, John
Fine (all counsel insspect weapon

13:27:23

Add Ins: CHAPMAN, BRAD
We intend to offer larger version ofPL EX #1 I understand there is going
to be no objection

13:27:46
13:29:25
13:31 :27

Judge: Luster, John
Ira's exhibits Al Frank as A2 and Wm as A3
enlarged version of EX #1 shall be marked and
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13:31:57
13 :32:26
13:32:42

13:34:00

13 :34:22
13:34:50

admitted as DEF EX Al
Exhibits offered by anyone defendant shall be
admitted for all defendants.
Return the jyry - jury present and in place during the break we received an
exhibit DEF Al - enlarged version ofEX#1 and is
admitted
Other: REQUENA, KENNETH
EX B-1 is the Gloc 45 - y wife owns it but it is
our gun. This is the gun I
had on August 16. Other than court security
safety purposes the weapon
appears to be in the same condition.

13:34:58

Add Ins: CHAPMAN, BRAD
Motion to admit EX B-1

13:35:06

Add Ins: VERHAREN, ART
No objection

13:35:11

Add Ins: COOPER, DANIEL
No objection - have a follow up

13:35: 17

Judge: Luster, John
Fine

13:35:22

Add Ins: SCHWARTZ, CHRISTOPHER
No objection

13:35:27

Judge: Luster, John
Admit EX B-1 (published to the jury)

13:37:56

Add Ins: CHAPMAN, BRAD
No further questions

13:38:11

Other: REQUENA,KENNETH
XE by DA Cooper - On that day I had a clip in
the firearm and a round in the
chamber. I was not dressed in tie and shirt and
slacks. I had
my fidora on on maybe and bathing suit - no
shirt.

13:38:29
13:39:02

13:39:43

Add Ins: VERHAREN, ART
Nothing further.
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13:39:52

Add Ins: SCHWARTZ, CHRISTOPHER
I may recall him later

13:39:57

Judge: Luster, John
Excused for now (DEF EX B-1 ADMITIED)

13:40:14

Add Ins: MCHUGH, BARRY
Calls Tiffany Tankovich

13:40:27

Add Ins: SCHWARTZ, CHRISTOPHER
approach?

13:40:30

Judge: Luster, John
yes

13:40:32

Starting Side Bar.
Starting Side Bar.

13:44:15

Ending Side Bar.
Ending Side Bar.

13:44:50

Other: CLERK, KATHY BOOTH Swears witness

13 :45 :02

Add Ins: MCHUGH, BARRY
I have an additional exhibit which I believe
will be stipulated to - I want
tomake sure before I make that representation
Offer EX #2 - illustrative purposes

13 :45: I 7
13:45:45
13:45:53

. Add Ins: SCHWARTZ, CHRISTOPHER
No objection

13 :45 :56

Add Ins: COOPER, DANIEL
No objection

13:46:00

Add Ins: CHAPMAN, BRAD
No obj to EX #2 for illustrative purposes

13:46:08

Judge: Luster, John
EX #2 is admitted

13:46:13

Other: TANKOVICH, TIFFANY
1037 N 23rd Street - CDA - reviews EX #2 - the
blue star shows our residence.
We were living there on August 16,2009. Shows

13:47:22
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13:48:19
13 :48:40
13 :49:34
13:50:00
13 :50:52

route of travel from
Pennsylvania to our house - from the overpass to
our house is 4 blocks or so.
August 16, 2009, Myself, Brother Billy, Mom,
Brother Bobby, Uncle Frank
(living in motor home out front) Wm is my
father. Identifies father in the
courtroom. Frank is my uncle - identiies him.
Uncle Ira is in the courtroom
today - identifies him. All last name of
Tankovich.

13:51:20

Add Ins: SCHWARTZ, CHRISTOPHER
Objection

13 :51 :23

Add Ins: COOPER, DANIEL
Objection

13:51:25

Judge: Luster, John
Overruled

13:51:30
13:51:51
13:52:14
13:52:34
13:52:52
13:53:08
13:53:48
13:54:08
13:54:39
13:54:58
13:55:36
13:56:07

Other: TANKOVlCH, TIFFANY
Frank had been living there since the middle of
July. Ira was living with my
aunts friend but not there. August 2009 we had
pets. We have hound dogs, a
bird and our house dog, a bitbull. August 16 I
saw someone take the pitbull
for a walk - this was in the afternoon about 3
or 4. I saw my Dad and Uncle
Frank take him for a walk. I saw them out the
window. They were on foot.
They went out the driveway and turn right.
Prior to them leaving for the
walk my brother and I were there, both uncles,
aunt Connie and my Mom were
there. After they left the residence with the
dog - about 5 min or so my
brother Billy and Uncle Ira left. Billy was on
the moped and the other was
walking. I saw them leave the same way my Dad
did. I didn't see them
engaging in discussion nor did I engage in
conversation with them. I saw Dad
engaging in conversation with my brother and
uncles Frank & Ira. I was
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13:56:43
13:57:01
13:57:25
13:58:00
13:58:25
13:59:33
13:59:44

13:59:52

inside when I saw them talking. They talked
about a minute or two. I
noticed them outside talking for that length of
time. I could not hear what
they were discussing. My Dad had grabbed his
cell phone - he came inside and
grabbed it. I think it was after they had the
conversation. I saw that it
was the cell phone. Dad has a tattoo - he has a
lightening bolt tattoo. EX
#3 - photo of the tattoos Dad has.

Add Ins: MCHUGH, BARRY
Motion to admit EX #3
Add Ins: SCHWARTZ, CHRISTOPHER
Objection - foundation

14:00:01

Judge: Luster, John
a little more foundation

14:00: 10
14:00:21
14:00:41

14:01:03

Other: TANKOVICH, TIFFANY
That is a photo of Dads tattoos
XE - I did not take the photo and it doesn't
show his face
RD - the tattoos are of his arm - right bicept I
think

Judge: Luster, John
ADMIT EX #3 - all other previous objections
noted.

14:02:50

Other: TANKOVICH, TIFFANY
Reviews transcript prior hearing -

14:03:08

Add Ins: SCHWARTZ, CHRISTOPHER
Objection

14:03:14

Judge: Luster, John
Sustained

14:03:48

Add Ins: CHAPMAN, BRAD
This is inappropriate

14:03:52

Judge: Luster, John
Sustained
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14:03:57

Other: TANKOVICH, TIFFANY
DX - I previously said Ira was living there in
August 2009 and today I said
he was living with his girlfriend. I wasn't
14:04:13
sure if he was living there at
the time as he and my aunt would on occasion
14:04:43
spend the night in one of the
trailers out front. They'd stay there once or
14:04:58
twice a week.
14:05:29
XE by DA Schwartz - pitbull is Zena. We've had
her for a while. She's not
mean. August 16 she was not acting crazy or
14:05:58
wild. She's a nice dog. She's
protective but I've never even seen her act
14:06:19
aggressive at all. She barks
sometimes. Both groups left the house in the
14:06:34
same direction - the other way
is a dead end so there is only one way to leave
14:06:56
the house.
14:07:07
XE by DA Cooper - Dad has a few tattoos - one is
a bear claw - one is moms
name and another is a pistol.
14:08:25
XE by DA Chapman - I am familiar with parts of
14:08:41
CDA and I do some walking in
this part of town. There is a convenience store
14:09:43
which we still call Piggys 14:10:07
it's at 20th and Sherman. We go down to Piggys
to get something. I don't
walk to it. Dad left with a cell phone and he
14:11:04
had a Sam sung flip phone 14: 12:02
#559-202-8979.
14: 12:24
RD by PA McHugh - you can go out 0 Boyd or
French Gulch but you have to
leave the house the same way my family went 14: 13:32
it's the only way
XE by DA Cooper - there are no convenience
14: 13:43
stores at French Gulch.
14:13:59

Judge: Luster, John
Witness excused for now - remain available.

14:14:19

Add Ins: VERHAREN, ART
Calls Officer

14:14:49

Other: CLERK, KATHY BOOTH Swears
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14:15:18
14:16:47
14: 17:42

Other: TUFFORD, PETER
Police officer 4 years - POST Certified - I had
an FTO with me August 16 Alan Winstead. I responded to a 911 call at 7:
04 pm to 1904 Pennsylvania Ave
and contacted the people living at the residence
- it was still light out.

14:18:06

Add Ins: CHAPMAN, BRAD
Objection

14:18:09

Judge: Luster, John
Sustained

14:18:12
14:18:29
14:18:58
14:19:12
14: 19:41
14:20:03
14:20:20
14:20:38
14:20:53
14:21:03

Other: TUFFORD, PETER
I contacted the persons right in front of the
garage - myself, officer
Winstead and the 2 other persons were there.
Describes persons. I
identified them as Kenneth and Kimberly Requena.
We spoke for about 10
minutes. Kenneth seemed fearful to me when I
was speaking to him. Kimberly
seemed fearful and upset as well. I was there
for a little over 10 minutes
and then I left the area. The other officer
left: with me. I received
another call about 15 minutes after I left. It
took me appx 2 minutes to get
there - I was about 15th and 1-90. I was
directed back to the same
residence. I turned my siren on because I knew
there was a disturbance that
had occurred.

14:21:05

Add Ins: CHAPMAN, BRAD
Objection .

14:21:09

Other: TUFFORD, PETER
I kept my siren on for appx 30 seconds. When I
get into the general area of
the call I tum the siren off for officers
safety. I turned it off about the
intersection of 15th street and Penn. 20th
street is 5 blocks away. Officer
Winstead was still with me. I went east on

14:21 :22
14 :21 :36
14 :21 :5 I'
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14:22:39
14:23:05
14:23:36
14:23:58

Pennsylvania toward the
intersectin with 20th. I knew where the
residence was and parked my car a
short distance away. Officer Ayers arrived
about the same time. When I
approached I saw 2 individuals standing east of
the garage and they didn't
look like they belonged at the residence.

14:24:08

Add Ins: CHAPMAN, BRAD
Objection

14:24:10

Judge: Luster, John
Sustained

14:24:13
14:24:27
14:24:52
14:25:11
14:25:35
14:25:55
14:26:09
14:26:23
14:26:46
14:27:03
14:27:26
14:27:41
14:28:08

14:28:25

Other: TUFFORD, PETER
I noticed that the same individuals I spoke with
earlier, Requenas, were
standing by the garage. I saw Sgt Ayers
traveling on Penn past 20th street
and that was all. My role was to aid the
Requenas and I ended up speaking to
the 2 persons on the street. I spoke with one
more than the other. I
identified him as Frank Tankovich. Identifies
him in courtroom today. I
spoke with him for approximately 15-20 minutes.
I was there on scene for
about 90 minutes. There were other officers
involved in the investigation
and we left as a team so I waived until they
were done. I spoke to Frank
where I initially contacted him - in front of
the garage - by curb. Kenneth
and Kimberly were right at the garage - within
15'. Another officer was
talking to another person - Officer Dunham - he
was talking to another
individual on Penn. In contact with Frank he
yelled something. He yelled
that they were going ot take care of it. He was
referring to
Add Ins: SCHWARTZ, CHRISTOPHER
Objection
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14:28:28

Judge: Luster, John
Sustained

14:28:30

Other: TUFFORD, PETER

14:28:47

Frank yelled multiple times - he was facing to
his left, north, when he was
yelling - the Requenas were to his back. It was
louder than normal like he
was

14:29:09
14:29:10

Add Ins: SCHWARTZ, CHRISTOPHER
Objection

14:29:13

Judge: Luster, John
Sustained - admonishes witness

14:29:19

14:30:27
14:30:40
14:31 :49
14:31 :51
14:32:22
14:32:38
14:32:55
14:33:16
14:33:42
14:33:57
14:34:48
14:35:12
14:36:01
14:36:15

Other: TUFFORD, PETER
Frank was yelling they were going to take care
of it and the word beaner. He
said mUltiple times that they'd take care of it
and said beaner multiple
times also. There was no one else in the area
of hispanic origin other than
Kenneth.
XE by DA Chapman - I am POST Certified now
following field training I was in
in August of last year. Field trainig lasts
about 3 months. I didn't see
a firearm either time I was at the residence. I
was the first officer on
scene the first time. There was no one there
other than the Requenas the
first time. The second time I was first on
scene followed by Officer Ayers.
I turned my siren off 5 blocks earlier. Ayers
did not arrive with siren on.
I was talking to Frank not directly in front of
the Requena property but at
the curb. I never saw either Frank or William
on Requena property at any
time. There was 15 - 20' between the 2
Tankovich brothers that I talked to.
I was a reserve officer for CDA for 3 years and
full-time for a little over a
year now. l' familiar with the CDA streets to
an extent. I am familiar with
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14:36:38
14:37:04
14:37:30
14:37:56
14:38:10
14:38:23
14:39:06
14:39:19
14:40:48
14:41:13
14:42:40
14:43:31
14:43:46
14:44:09
14:44:45
14:44:57
14:45:26
14:45:49
14:46:04
14:46:58
14:47:40
14:47:50
14:48:11
14:49:02

20th street - 2 lane regular size street - not 4
lanes wide. There is
parking allowed on both sides of the street to
my knowledge. Other officers
arrived as well. Including Sgt Ayers 4 other
officers arrived - including my
trainer and myself there were 6 but my trainer
and I are classified as 1. I
didn't arrest Frank that day. No one arrested
either Frank or William that
day. After we told them to leave we, the team,
were still there. The
Requenas were there outside their home the
entire time the Tankovichs were
there to the best of my knowledge. 1924 is the
address I responded to 1904
is the time I responded. I saw another person
walking down Pennsylvania - he
was just east of 20th street (identifiies on EX
#1 location) I heard the
word beaner. I honestly don't know my heritage.
I heard no racial comments
toward myself.
XE by DA Cooper - When I showed up Frank stood
right there and didn't run
away. I maybe talked to Frank 25-30 minutes and
at the conclusion he was
told he was trespassed from the property - I
don't know who advised him of
that. I documented what occurred after speaking
. to parties involved (re: agg
assault charges against Kenneth Requena). There
was not a specific statement
made to me about Ken's gun being unsecurred.
I'm not aware of anyone
securring it. There may have been 7 officers
present. All were in uniform
with service arms. I felt that we had the
situation under control. I don't
recall seeing Mr. Requena's son Cord at all
XE by DA Schwartz - securring a weapon would
also be part of protocol or
officers safety. I was told there was a gun
involved. To the best of my
ability no one took the steps to retrieve the
handgun. Officer Dunham was

Court Minutes Session: LUSTER041210A

Page 31, '"

313

14:50:09
14:50:47
14:51:06
14:51:26
14:51:39
14:52:02
14:52:07
14:52:48
14:53:24
14:53:34

14:54:01

talking to another person. Bill and officer
Dunham were further away from
the Requenas than myself and Frank. We were
more in a triangle than a line.
Frank was directing his comments to the person
Officer Dunham was with.
Franks back was to the Requenas. He did not
turn around and make threats to
the Requenas. To my knowledge no one made
comments to the Requenas and I
would not have allowed it.
RD - Frank had a sporatic demeanor - explains.
I had my eyes on him for the
entire 20 minutes. I saw him walk away east on
Penn and I believe he walked
east with William.
Add Ins: CHAPMAN, BRAD
I wrote a report and it is true and correct and
complete. I didn'tgo through
the academy in Miridian.

14:54:11

Add Ins: VERHAREN, ART
Objection

14:54:14

Judge: Luster, John
Sustained

14:54:18

Other: TUFFORD, PETER
XE by DA Chapman cont. - Franks demeanor was
spiratic - when he turned to
talk to his brother he became more aggitated.
He was not as aggitated when
he was speaking with me. He told me he was
there to speak to law
enfforcement about the incident that previously
occurred.

14:54:41
14:54:54
14:55:17

14:55:53

Judge: Luster, John
Officer Excused. - recess for the day - return
at 8:30 am - Admonishes jury

14:56:52

Stop Recording
(On Recess)
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Court Minutes:
Session: LUSTER041210A
Session Date: 04112/2010
Judge: Luster, John
Reporter: MacManus, Anne

Division: DIST
Session Time: 08:22

Courtroom: Courtroom1

Clerk(s): Booth, Kathy
State Attorneys:
Public Defender(s):
Prob.Officer(s):
Court interpreter(s):

Case ID: 0015
Case Number: CR09-22548
Plaintiff: STATE OF IDAHO
Plaintiff Attorney:
Defendant: TANKOVICH, FRANK
Pers. Attorney:
Co-Defendant(s):
State Attorney:
Public Defender:
04/15/2010
08:38:46
Recording Started:
08:38:46

Recall
TANKOVICH, WILLIAM M

08:38:54

Judge: Luster, John
Back in session DAY 4 APRIL 15, 2010 - There
was an occurrance yesterday
that was brought before the court yesterday by
the bailiff - a member of teh
press attempted to contact the jurors passing
out a business card

08:39:24
08:39:37
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08:39:56
08:40:29
08:40:47

Other: Wallace, Bailiff
Expresses comments of jurors to bailiff from
Spokesman Review reporter neither responded to reporter - didn't want any
conversation with her
what-so-ever.

08:40:58

Add Ins: VERHAREN, ART
Did the jurors identifY that reporter?

08:41 :09

Other: Wallace, Bailiff
Yes, the lady behind you

08:41:15

Judge: Luster, John
The business card has the name Alison Boggs.

08:41:28

Add Ins: CHAPMAN, BRAD
I don't have any concerns based on what I've
heard

08:41 :46

Add Ins: SCHWARTZ, CHRISTOPHER
None

08:41:50

Add Ins: VERHAREN, ART
I read the article in the Spokesman and that
went into depth about what the
court excluded and the article the other day
went into depth about
information agains that was excluded and my
concern could be as to a
mistrial.

08:42:04
08:42:33
08:42:51
08:42:54
08 :43: 17

Add Ins: SCHWARTZ, CHRISTOPHER
They had no concerns re: articles of items the
defense wanted that were
excluded the concerns appear when items the
state wants in is excluded

08:43:35

Add Ins: VERHAREN, ART
In that case there was no attempt to contact the
jurors

08:43:50

Judge: Luster, John
I do have concerns - expresses - those are only
two of the concerns we
admonish the juror. My concern is that we have

08:44: 10
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08:44:48
08:45:06
08:45:26
08:45:38
08:45:54
08:46:08
08:46: 18
08:46:39
08:46:57
08:47:10

08:47:26

a fair trial - so far I'm
satisfied that our jurors have been true to
their oaths and at this juncture
the admonishions are being complied with.
have no control over the press
but it does concern me that the press is
attempting to have contact with the
jurors - I don't think anyone wants to have to
start this case over again
because the jury has been tainted by the press.
I hope this will stop - I
can issue gag orders and restraint on the
parties but there is nothing that
the attorneys and defendants have done to merit
that. Anyone inclined to
contact jurors during an ongoing procedure
should be aware of Idaho law
against jury tampering.

Other: Wallace, Bailiff
Thisi s the same reporter I had to tell to tum
off the recorder and I don't
think that she has done this at this time

08:47:42

Other: Reporter
Would you like me to speak? I'm not trying to
screw anything up.

08:47:54

Judge: Luster, John
It's not that easy for people in this day and
age to spend time in a jury
trial- no matter what the motive is it is
initiating contact with a juror.
I'm very concerned about it.

08:48:21
08:48:38
08:48:43
08 :49: 11

Add Ins: CHAPMAN, BRAD
There is a matter I'd like to bring up about
Officer Cantrell who is the
state's next witness

08:49:15

Add Ins: VERHAREN, ART
Yes, he is my next witness.

08:49:25

Add Ins: CHAPMAN, BRAD
During the testimony the state may wish to
elicit testimony that my client
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08:49:52
08:50:05
08:50:16

didn't give his proper name at first to the
officer. I cannot remember or
recall if the state would allow this under
404(b) evidence. We haven't
submitted writtren orders to the court on a
number of pretrial motions.

08:50:30

Judge: Luster, John
I don't recall that being an issue we have dealt
with.

08:50:48

Add Ins: VERHAREN, ART
Me either. Officer Cantrell is one of the
officers who dealt with and
arrested Ira

08:51:00
08:51:06
08:51 :25
08:51:37
08:52:01
08:52: 12
08:52:23
08:52:34
08:52:41
08:53:11
08:53:44
08:53:56
08:54: 14
08:54:29
08:54:39

Add Ins: CHAPMAN, BRAD
That information is more prejudicial than
probative. Yesterday Tiffany
Tankovich made a positive identification oflra
Tankovich. For the purposes
ofthis proceeding - the testimony is unrefuted
- that my client's name is
Ira Tankovich and to allow the introduction of
uncharged misconduct evidence
at this juncture is substantially more
prejudicial that probative of any
material fact at issue in this case and
therefore I ask for an order in
limineto exclude any such evidence.
Add Ins: VERHAREN, ART
I intend to ask identification - first false
name then real name, then smell
of alcohol and 3rd the tattoo on his calf.
Add Ins: CHAPMAN, BRAD
There was a motion to suppress that we never got
to on our motion day as to
the tattoo and statements made by Ira at his
bookking. That issue remained
before the court. As to consciousness of guilty
- the court well knows that
there are other matters pending before the court
as to my client and there is
also a matter conpletely extraneous involving an

Court Minutes Session: LUSTER041210A

Page 4, ...

318

08:54:53
08:55: 10
08:55:31
08:55:54
08:56: 13
08:58: 17
08:58:22
08:58:46
08:59:08
08:59:23
09:00:32

out-of-state jurisdiction
and ifthere were any cosciousness of guilt it
doesn't deal with these
proceedings. As is the alcohol - I don't see
what that has to do with
anything - dont see how its relevant to this
proceeding. The court ruled the
tattoos were admissible under the 404(b) motion.
We have a statue in this
state - 19-108 - exhibition 14th amendment due
process right and I ask the
court to exclude.
Judge: Luster, John
I'll not reconsider the issue of the tattoos alcohol consumption is
appropriate for the state to inquire into. As
far as offering the statement
of the defendant lying to the police officers it
may have some issue of
probative value - although somewhat limited.
I'm inclined to agree with
the defense at this point.

09:00:38

Add Ins: CHAPMAN, BRAD
No questions

09:00:50

Judge: Luster, John
Just, to clarify is the state going to provide
testimony as to basis for
arrest?

09:01:14
09:01:16
09:01:34
09:01:36
09:02: 12

09:02:34

Add Ins: VERHAREN, ART
No, I've told witnesses to not provide any
information as to the basis for
arrest.
Add Ins: SCHWARTZ, CHRISTOPHER
Mortion in limine re: Officer Dunham - report
said several times Wm refused
to answer questions - that is a statement
against right to remain silent
Add Ins: VERHAREN, ART
I didn't intend to go into that - submits
AMENDED INDICTMENTS Wm Tankovich -
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09:03:02
09:03:16
09:03:47
09:04:14
09:04:36
09:05:17
09:05 :29
09:05:58
09:06:20
09:07:44

the change is to the wording of the first and
second count - that language is
the same as in Frank and Ira. I basically
corrected a typo - as to Requena's
name spelling and changed the wording as to
overt acts "and/or all 3 ofthem)
ad changed the language re: physical injury.
Overt act #2 a couple of words
have been stricken and changed the order of
event. As to malicious
harassment against Frank and WiIliam I have
changed the language to that of
the prior language. In Ira I got rid of one
prior felony - didn't get the
judgment in. I changed the judgment and
sentence in receiving stolen
property and struck "first degree". ICR7(e).
I've not charged a different
offense and I should be allowed to file the
amended indictments.

09:07:55

Judge: Luster, John
Defer full consideration until a little later
on.

09:08:25

Add Ins: SCHWARTZ, CHRISTOPHER
This won't be read to the jury or accepted until
we have an opportunity to
resond?

09:08:38
09:08:41

. Judge: Luster, John
Absolutely

09:08:45

Add Ins: VERHAREN, ART
I need a moment to talk to the officer.

09:08:52

Judge: Luster, John
Please

09: 10:22

Add Ins: VERHAREN, ART
I'd like to confir with bailiff - now ready to
go.

09: 10:35

Judge: Luster, John
Return the jury - jury presentand in place
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09:12:07

Add Ins: VERHAREN, ART
Calls Officer Cantrell

09:12:19

Other: CLERK, KATHY BOOTH Swears

09:12:50

09: 13:25
09:13:46
09: 14:08
09: 14:28
09: 14:51
09:15:29
09:15:59
09:16:12
09: 16:23
09: 16:27
09:17:19

Other: CANTRELL, JONATHAN
CDA PD 3 112 years. Re: duties. On August 16,
2009 I was a patrol officer.
I went to intersection of Pennsylvania and 20th
abotu 1929 hours. Several
officers were there (names) and 3 other males.
I focused my attention on one
person - this was right about 19th and Penn. I
- pulled up and stopped yb Sgt
Ayers who was talking to a male and I asked if I
could assist him - he said
yes. This person was identified as Ira
Tankovich. I have had training in
alcohol detection - Ira smelled of alcohol and
eyes bloodshot and watery. At
one time I looked at the back of his calves - he
had 2 tattoos and he
explained those to me. They were on the back of
each of his calves - I
lookedat them
EX #4 - photo of Ira's calves
AddIns:CEL\P~,BEUlD

Objection as previously noted
09: 17:26

Add Ins: COOPER, DANIEL
Nothing

09: 17:31

Add Ins: SCHWARTZ, CHRISTOPHER
Nothing

09: 17:49

Judge: Luster, John
ADMIT #4

09: 17:55

Add Ins: VERHAREN, ART
we may as well publish the other photo as well

09: 18:06

Add Ins: SCHWARTZ, CHRISTOPHER
Side bar?
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09:18:10

Starting Side Bar.
Starting Side Bar.

09: 18:56

Ending Side Bar.
Ending Side Bar.

09:20:23

Judge: Luster, John
Bailiff to publish photos

09:20:32

09:21:57
09:22:16
09:22:44
09:22:52
09;23:05
09;23:50
09:24:23
09:24:39

Other: CANTRELL, JONATHAN
XE by DA Chapman - I made contact with Ira at
about 20th street - when I said
19th street that was inaccurate. I remember it
being just east of 20th
street (contact) I don't recall if we were past
the first house -- I
remember it being way before 21 st street.
I heard no racial slurs made
XE by DA Cooper - Ira also had another tattoo of
an eagle. When I was
assisting Officer Ayers I was an estimated 50100'. I'd have to measure it
off to be exact.
XE by DA Schwartz - none

09:24:53

Judge: Luster, John
Witness excused

09:24:57

Add Ins: VERHAREN, ART
Calls witness

09:25:36

Other: CLERK, KATHY BOOTH Swears

_ 09:25:44

09:26:03
09:26:19
09:27:13
09:27:40
09:27:57

Other: RENEAU, JERAD
CDA PD - patrol August 16, 2009 - I went to the
residence on Penn and 20th.
I was alone in my patrol car. There were
multiple officers and other persons
present. (uses EX #1) I went to the residence
indicated by the red star and
talked to persons at the garage. Officer Dunham
was talking to one name,
and 2 other officers talking to 2 other males
separately. There was a group
of individuals at the garage door and I began
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09:28:56

talking to them. There were 3
people at the garage - Kenneth and Kimberly
Requena and Cord Requena.
Objeciton

09:29:07

Add Ins: COOPER, DANIEL

09:28:28

join in objection
09:29:13

Judge: Luster, John
Overruled

09:29:18

09:29:35
09:29:51
09:30:08
09:30:25
09:31:05
09:31 :19
09:31:27
09:31:40

Other: RENEAU, JERAD
Kimberly's eyes were red and swollen - appear to
have been crying. Cord also
appeared upset. Kenneth appeared to be strong
for the situation. I talked
to them for about 45 minutes talking to both Ken
and Kimberly. My attention
was drawn to a fire ami at the residence and I
took it and locked it in my
patrol vehicle. It was a black gloc- EX B-1
appears similar to that gun. I
took the gun out of my car and put it back in
the garage before I left.
XE by DA Schwartz - none
XE by DA Cooper and Chapman - none

Judge: Luster, John
Excused

09:31:43

Add Ins: VERHAREN, ART
Calls Officer Dunham

09:31:53

Other: CLERK, KATHY BOOTH Swears

09:32:31

09:33:12
09:33:27
09:34:10
09:34:35

Other: DUNHAM, HENRY
CDA PD for 7 112 years. I was working 8116/2009
and went to 20th and Penn 2
times. The first time called the people who had
been in the roadway were
gone. I contacted a eighbor Julie Oliver. I
went back a second time about
35 minutes later. I went east on Penn from 15th
and parked about 19th street
- there was a man walking E on Penn and 2 men in
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09:35:08
09:36: 17
09:36:29
09:36:45
09:37:39

the area of 20th and Penn.
(uses EX #1 to show direction oftravel annd
location of persons) I
contactedthe 2 males in the road - they had a
large dog with them. I did a
terry pat for officers safety and then began
talking to one of the two males.
I would estimate the 2 males were 15' from the
driveway. The two males were
aggressive and confrontational

09:37:47

Add Ins: CHAPMAN, BRAD
that's his opinion and I ask that be stricken

09:37:55

Judge: Luster, John
Overruled

09:38:01

Other: DUNHAM, HENRY
I spoke with one male verbally identified as
William Tankovich - identifies
defendant in the courtroom. I had contact with
him 15 minutes - 112 hour.
I smelled an alcoholic beverage coming from his
breath. During my contact
wth him he used a lot of profanity and racial
slur

09:38:15
09:38:43
09:39:02

09:39:16

Add Ins: CHAPMAN, BRAD
Objection

09:39:19

Add Ins: SCHWARTZ, CHRISTOPHER
Objection

09:39:22

Judge: Luster, John
Sustained

09:39:26

Other: DUNHAM, HENRY
His yelling was loud enough so that everyone in
the area could hear.

09:39:49

Add Ins: CHAPMAN, BRAD
Objection

09:40:02

Judge: Luster, John
Overruled
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09:40:05

09:40:27
09:40:43
09:40:58
09:41 :47
09:42:55
09:43:39
09:44:22
09:45:01
09:45:42
09:45:53
09:46:10
09:47:06
09:49:04
09:49:23
09:49:47
09:50:19

09:50:52

Other: DUNHAM, HENRY
He was in between medium and very loud. I
remember the term "beaner" being
used. He used this numerous times. He made the
statement several times that
he was "going to take care of the situation
himself' This was said between
medium and very loud. He used the phrase "take
care of this himself' more
than twice. The Requenas were standing in the
doorway to their garage. He
was directing his comments over my shoulder to
the people standing at the
residence. I identified William Tankovich at
the scene - the gentleman with
glasses and mustache was with him. When I first
arrived they were standing
near each other and near the end they were
walking around - around this time
William was talking about taking care of the
situation himself. At that time
I was standing up at the garage and I could hear
him. The Requenas were
standing maybe 10' to my side. I don't recall
if William pointed at Kenneth
Requena.
XE by DA Schwartz - I did a pat down ofWm and
Frank and I didn't find any
weapons on them nor did they ever produce a
weapon. I arrive and start
talking to William. I guess that from the
comer to the driveway is 20'. I
didn't see where Officer Tufford was with Frank.
Bill was yelling "beaner".

Add Ins: VERHAREN, ART
objection

09:50:58

Judge: Luster, John
Sustained

09:51:17

09:51 :37

Other: DUNHAM, HENRY
Bill never said he would hurt the Requenas. I
did not tell Bill that we were
not going to charge Requena with a crime. I
don't believe Requena was ever
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09:51:58
09:52:15
09:52:38
09:53:03
09:53:24
09:54:04
09:54:41
09:55:24
09:55:50
09:56:34
09:56:50
09:57:07
09:57:24
09:57:41
09:58:36
09:58:51
09:59:05
09:59:09
10:00:44
10:00:58
10:01:14
10:02:09
10:02:38

10:03:43

charged with a crime. Bill appeared to be upset
with the situation. He said
"arrest that man" and said Requena pulled a gun
on him. I didn't tell Bill
that it was inappropriate for Ken to pull a gun
on him or appropriate. I
recall speaking to Bill and questioning him but
don't recall everything I
said. I think I told him to keep his voice
down. He was about 30' away from
the Requenas. Bill never made an aggressive
move to Requena. I don't recall
specifically him saying he'd hurt Ken. Bill and
Frank bantered back and
forth. I cannot say how much of Bills
statements were directed toward Frank
than Requena.
XE by DA Cooper - the large dog was there
restrained. I don't recall it
barking or trying to pull on its restraint. I
have been in situations where
dogs appeared to be a threat to me and I've had
to deal with the dog before
going foward with investigation. I think Frank
held the dog - I don't
specifically recall where the dog was at. When
I first approached Bill
and Frank they were not jumping up and down or
hitti!lg fist in hand -I
probably would have remembered that. I was
there when they left but don't
recall how they left.
XE by DA Chapman - a citizen can file a civil
complaint and that would be one
way of taking care of it themselves. When I
arrived I don't know how many
offcers were resent - I think there was one
patrol car ahead of me and one
behind me. There were enough officers to keep
the scene safe. During the
whole second encounter the Requenas were
standing in the driveway. We were
there upwards of an hour. I don't recall them
ever going inside.
Judge: Luster, John
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Excused - Recess - admonnishes jury
10:04:04

Stop Recording
(On Recess)

10:24:52
Recording Started:
10:24:52

Record
TANKOVICH, WILLIAM M

10:24:55

Judge: Luster, John
Back in session

10:24:59

Add Ins: CHAPMAN, BRAD
I'd like to address one thing - the state is
within reach of resting its case
10:25: 14
in chief. In earlier proceedings in this matter
the court admitted into
10:25:28
evidence 2 911 calls that the state stipulated
at the time were made by Wm
10:25 :41
Tankovich 8/16/2009 and subsequently this case
went to trial once and the
10:25:52
court terminated the proceedings by granting a
motion for mistrial.
10:26:07
Subsequently the state filed a notice of
withdrawal from stipulation. I
10:26:26
would propose that absent an order from the
court - the state did stip to the
10:26:37
2911 calls made by Mr. Tankovich and given the
. posture of this matter I ask
10:26:47
tht you disallow the state from withdrawing from
the stipulation - the
10:26:56
government is judicially estopped from this. I
ask this to speed thigns
10:27:10
along and that's why I bring it now.
10:27:15
10:27:43

10:27:56

Add Ins: SCHWARTZ, CHRISTOPHER
I would join in the request & ifthe state
doesn't have to keep in the stip
there is enough reliability and they can be
admitted
Add Ins: COOPER, DANIEL
Join in stip
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10:28:01
10:28:15
10:28:23

Add Ins: VERHAREN, ART
the question is when they were made - what time
they were made during the
course of the 2 instances. I don't see why
there is any need to argue
this matter. Iftheycan lay the foundation
they come in.

10:28:37

Add Ins: SCHWARTZ, CHRISTOPHER

10:28:49
10:29: 17

The time is quite clear - you can hear Bill on
the phone and the police
arriving. If you need me to I can put Bill on
the phone to testify only to
the issue of calling 911

10:30:01

Add Ins: VERHAREN, ART
legally once they lay the foundation they can
come in

10:30:11
10:30:25
10:30:38
10:30:50
10:31 :20
10:31:46
10:32:57

Judge: Luster, John
The concern and motion is to enforce a
stipulation that was made prior to the
commencement of the last trial- no strings
attached for the most part. The
state has filed their motion subsequent that
they withdraw from the
stipulationn. I'm not sure this is a matter of
judicial estoppel. I don't
know that the court is in a position to enforce
the stipulation. Motion
denied.

Add Ins: VERHAREN, ART
I'll rest in 2 witnesses and have made a motion
to amend the indictments

10:33: 14

Judge: Luster, John

10:33:31

The motion is before the court prior to your
resting. Return the jury - jury
present and in place

10:34:40

Add Ins: VERHAREN, ART
Calls Officer

10:34:59

Other: CLERK, KATHY BOOTHSwears
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10:35: 11

10:35:43
10:36:02
10:36:21
10:36:37
10:36:54
10:37:13
10:37:26
10:38:07
10:38:28
10:38:51
10:39:11
10:40:19
10:40:37
10:40:54
10:41:16
10:41:41
10:41:52
10:42:01
10:43:16
10:43:35
10:44:10
10:44:39

Other: WINSTEAD, ALAN
CDA PD since December 2002. I was on duty
August 16, 2009 and went to 20th
and Penn two times in the afternoon. I had a
trainee, Officer Tufford. We
were there 15-20 minutes the first time. We
made contact with the people at
the residence. We went back to the house within
a couple of hours - that's
an estimate. I was still with Officer Tufford
when we went back the 2nd
time. We parked on Penn (shows on EX #1) I saw a
male walking down the
sidewalk and there were people in the street. I
asked the man walking down
the sidewalk to stop. He kept walking. I asked
Sgt Ayers to contact him didn't see what happened. I went to assist
Officer Ayers when he was cuffing
Officer Ayers. I retrieved a gun along the
fence line on the ground. It was
a handgun wit ha magazine - that's all I can
recall. I securred it and
locked it into Sgt's vehicle. Explains unloading
the weapon - making it
secure. I don't remember if the slide stayed
back. There were cartriges in
the magazine. I put the gun and magazine in the
back seat of Sgt. Ayers car
and locked it up. Sgt. Ayers was taking thing
off him, like a wallet, and I
put them with the gun. I don't recall getting a
knife. I believe that
person is in the courtroom today but I'm not
sure.
XE by DA Schwartz - none
XE by DA Cooper - re: officers pres sent. I had
several young women who
wanted to talk to me that day - one that lived
there and one that didn't.
They both had long dark hair. I didn't take any
reports that day. I'm
familiar with firearms - I do not hunt. I do go
to firing range. You treat
every gun as loaded and only point at something
yo uintend to kill.
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10:45:23
10:45:43
10:45:57
10:47:11

XEBy DA Chapan - My primary duty was to
supervise Officer Tufford - or one of
my duties that day. I didn't author a report
that was Officer Tuffords
duty. I believe I first saw him W of 20th
streeet - to the best of my
recollection

10:47:14

Judge: Luster, John
Excused

10:47:28

Add Ins: VERHAREN, ART
Calls Sgt Ayers

10:47:35

Other: CLERK, KATHY BOOTHSwears

10:47:58
10:48:34
10:48:50
10:49: 10
10:50: 12
10:50:30
10:50:57
10:51:37
10:51 :51
10:52:09
10:52:26
10:52:47
10:53:06
10:53:28

Other: AYERS, JASON
CDA PD 12 years I'm a patrol sgt. re: duties.
I'm usually in a patrol car
myself August 16, 2009 I went to the
intersection of20t and Penn 2 times.
The first time was about 6:00 pm - not exactly
sure of the time. I was only
there a couple of minutes and the second time I
was there about 112 hour. I
arrived heading E on Penn - there were 2 cars
ahead of me and as I approached
I saw Officer Winstead walking behind a male
ahead of him. The males was in
or real close to the comer of 20th and Penn.
The man was walking E on Penn
-either still in the street about to get on the
sidewalk or on the sidewalk.
Winstead motioned to me like he wanted to stop
the male and talk to him - I
cont down Penn and parked in front of him. As
the male got to a driveway he
threw a handgun in the driveway area. I was 4050" from him when he threw
the gun. He threw the gun maybe 12' and he was
facing east bound and threw
the gun to the side. I stopped my car and
ordered him onto the ground. I
detained him in handcuffs. Identifies that man
in court
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10:53:55

Add Ins: CHAPMAN, BRAD
Objection

10:53:58

Judge: Luster, John
Sustained

10:54:02

Other: AYERS, JASON
Identifies man in courtroom. I retrieved
evidence from my patrol car handgun, magazine, knife, wallet. I looked them
over and booked them into
evidence. I searched him and found a silver
buck pocket knife and booked it
into evidence. EX #5 is the handgun that I
booked into evidence. EX #6 is
the knfe, magazine and round I booked into
evidence.

10:54:36
10:54:56
10:55:17
10:56:56
10:57:30

Add Ins: VERHAREN, ART
motion to admit

10:57:36

Add Ins: COOPER, DANIEL
No objection

10:57:40

Add Ins: SCHWARTZ, CHRISTOPHER
No objection

10:57:46

Add Ins: CHAPMAN, BRAD
I object to #6 - contains matters irrelevant to
this case and may contain 404
evidence. The foundation has been laid and it's
appropriate to admit EX #5
and #6. I have had handgun training and
experience. Describes how a
semi-automatic handgun works. Looking at the
magazine I can tell that there
are 7 bullets in it and a loose bullet in the
baggie. The loose round was
not inside the clip. I have some training as
to hollow point bullets. The
hollow point strikes something and helps the
bullet mushroom out. You could
use these to shoot at cans but they are normally
more expensive.

10:58:05
10:58:30
10:59:04
11 :00:39
11 :01: 19
11:01:58
11 :02:47
11 :03 :06

Other: AYERS, JASON

Court Minutes Session: LUSTER04121 OA

Page 17, ...

331

II :04:38
II :04:48
11 :05:06
II :05:25
11:08:18
II :08:45
II :09:00
11: 10:03
11:10:20
11:10:39

11: 11:21
11: 11:46
11:12:22
II :12:46
11:13:09
11: 13:47
11: 14:04
11:14:07
11:14:39
11:14:50
11:15:00
11:15:52
11: 16:02

XE by DA Chapman - EX B-1 - this is a handgun
gloc semi-automatic handgun
the operation of this gun is similar to the
operation of the handgun I just
described. There is no bullet, casing or
projectile with this gun. I am
familiar with 9mm weapons. I carry and use a 40
cal gloc which is smaller
calibur than the 45. A 45 is roughly double the
size of a 22 cal. 1 don't
know exactly where the other cars were located
the approximatley at Penn
before 20th. I don't recall ifthe officers got
out and ran -1 don't recall.
shows on EX # 1 where the man who threw the gun
was - he threw the gun into
the driveway. He didn't point the gun at me or
produce it in any threatening
way. He threw ifbefore I ordered him to the
ground at gunpoint. He
complied with my order and offered no physical
resistence.
XE by DA Schwartz - the other handgun is a 22
cal. The gloc can use hallow
point bullets as well. We use clear bags to
preserve evidence. The gloc
doesn't appear to have been preserved. I was
able to observe Officers and
the scene was under control. 1 didn't witness
anyone threatening anyone.
The other two men were not arrested.
Potentially had they committed a crime
they could have been arrested. 1 did not
witness (Wm. or Frank) cimmit a
crime.
RD - 1 had to order Ira to the ground more than
once - he was not complying.
1 had to tell him more than once to stop and get
on the ground more than once
before he did.
RX by DA Chapman - to my knowledge CDA PD didn't
examine an extended cab
truck during this investigation.
Judge: Luster, John
Excused
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11: 16:22

Recess for lunch - jury to return at 1:00 pm
Admonishes jury.

11: 16:55

Stop Recording
(On Recess)

11 :29:09
Recording Started:
11 :29:09

Record
TANKOVICH, WILLIAM M

11 :29:10

Judge: Luster, John
The jury has vacated and gone to lunch and we'll
addres the motion to amend
indictments

11 :29:23
11 :29:28

11 :30:04
11:30:19

11 :30:32
11 :30:45
11 :31 :21

11 :31 :50

11 :32:07
11 :32:26
11 :32:35
11 :32:51
11 :33: 11
11 :33 :32

Add Ins: SCHWARTZ, CHRISTOPHER
I object - specifically overt act - you
previously ruled that at no time had
Ira made contactwith the Requenas
Judge: Luster, John
I don't know that that was the courts ruling.
The evidence before the Grand
Jury was that Ira had contact with the Requenas
the first time - no
statements were attributed to him. Re: Kimberly
Req~ena testimony - I did
specifically strike the inference that Ira made
any racial statements
Add Ins: SCHWARTZ, CHRISTOPHER
We can get a copy ofthe recording but I can
move on. We have focused our
strategy to disprove this and the state has now
moved to amend at the 11 t
hour. You have read the prior indictment to the
jury and the state has not
determined that they cannot prove what they said
.
they would and want to
change it. Now to allow them to change it
invalidates our strategy. Rule
7(e) allows the amendment but the grand jury
approved that language not this
.
language. The state waits until they are losing
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to submit this amendment
11:33:56
11 :34: 11
11 :34:29
11:34:40
11 :34:44

11:35:09
11 :35 :23
11:35:34
11 :35:45
11 :36:07
11 :36:25
11 :36:41
11 :36:54
11: 3 7: 10
11 :37:42
11:37:57
11:38: 10
11 :39:20
11 :39:47
11 :40:00
11 :40: 19

Add Ins: COOPER, DANIEL
Join Mr. Schwartz's comments - due process
requires the defendant have notice
ofthe charge that is against him or her. What
we have here is essentially a
whole sale change in what the allegations of the
conspiracy theory is and ask
the court to deny the motion.
Add Ins: CHAPMAN, BRAD
The case law that I've been able to look at in a
very short time seems to
state that the amendment is in the sound
discretion of the trial court. n ••
. if no additional or difference offense is
charge and if the substantial
righs ofthe defendant is not prejudiced."
Article 1 Section 8 Id state
constitution provides that no citizen shall be
charged unless or upon a
complaint or indictment. So while Rule 7(e)
does, with conditions, allow the
court to allow the amendment prior to the state
resting that court rule,
especially in this context seems to be at odds
with the constitutional
protectons to which my client is entitled. The
grand jury did not say the
. indictment as it is now is a true bill. Now we
have an indictment as amended
charges that after my client made contact with
Mr. Requena the overt acts
occured. I note that the3rd amended indictment,
also 2nd, doesn't specify
the elements of malicious harassment as to my
client. This puts me in a
little bit of a bind. This indictment alters my
whole approach to the case
an charges a different offense. The statutory
citation remains the same but
it is a different offense with and/or Frank or
and/or William. The other
prong that must be met would allow the amendment
ofthe indictment. Under
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11 :40:56
11 :41: 19
11 :41:33
11 :42:04
11 :43:30

11 :44:40
11 :44:55
11 :45:23
11 :46:34
11 :46:41
11 :47:30
11 :47:43
11 :48:01
11 :48: 18
11 :48:46
11 :49:28
11 :49:51
11 :50:04
11 :50:28
11 :50:52
11 :51 :09
11 :51 :26

due process 14th amendment and 5th and 6th
amedment he's entitled to notice
and the effective assistance of counsel and
notice and an opportunity to
respond and a fair trial. He has a right to be
tried by an indictment found
to be a true bill by a Grand Jury. I ask that
the court not allow the
amendment of the indictment. Changing horses in
the middle of the stream

Add Ins: VERHAREN, ART
There was originally 3 overt acts and the court
struck the 3rd over actthat's reflected the amended indictment. I've
not heard how this has changed
the charge. All I've done is amend the
indictment to conform to the evidence
and the court should allow it.
Judge: Luster, John
Rule 7(e) - Ira is still charged with conspiracy
to commit malicious
harassment. Frank and William malicious
harassment and conspiracy and in
that sense there is not new charges. The
proposed 3rd amended indictment
does change a few things - spelling of Requena
last name and altering part 2
enhancement ofIra. What is of concern is 2
areas - one thatthe overt act
seems to eliminate the allegation or reference
to any specific intent - the
requirement to prove the target threat still
remains and the mere fact that
the language has been removed doesn't change the
state's requirement of
proof. The factual representation as to the
charging - I share the PA's
concern as to how this shows any substantial
prejudice. Basically the only
change is rather than referencing Ira made
contact with Kenneth Requena the
contact was Ira and/or Frank and/or William.
this should not be a revelation
to anyone as the allegation is that the truck
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11 :51 :38
11 :51 :50
11 :52:24
11 :52:42
11 :53:13
11 :53:34
11 :53:57
11 :54: 11

11 :54: 17
11 :54:37
11 :54:51
11 :55: 18
11 :55 :30
11 :55:52
11 :56:09
11 :56:46
11 :57:27
11 :57:47
11 :58:03
11 :58:15
11 :58:27

pulled up to the driveway and
that they were upset at having a weapon pulled
on them and they returned
to the residence. There is no particular
dispute that all 3 were there and
then returned. I don't see how this alters the
landscape as to what they
intend to - this is a reference point. To one
extent I almost see this as
more favorable for Ira as it seems to spread it
out more than solely on Ira's
shoulders. The main concern is eliminating the
language re: intent but that
will be covered by instructions.
Add Ins: VERHAREN, ART
We rest at this time
Add Ins: SCHWARTZ, CHRISTOPHER
Motion for judgment of acquittal. Count II in
the overt acts the state
indicated threats by word or mouth to injure
Kenneth Requena. There has been
no evidence at all that there were any threats.
Re: testimony of Kenneth a&
Kimberly Requena. The state has failed to meet
their burden. There may have
been conflicting testimony however the majority
of the testimony has said no
statements have been made directly to Requena.
There has been no evidence of
two separate and distinct acts. The state must
show 2 separate and distinct
acts. There has been no evidence of physical
threats or that it was based on
race rather than pulling of a gun.
Add Ins: VERHAREN, ART
I think there is enough evidence to send this to
a jury - 3 individuals
backing up and parking in a street and getting
out and approaching them
and then coming back with the dog is a threat.
There were oral threats as Wm
and Frank approached the household. There are a
number of threats here
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11 :58:43
11 :58:58
11:59:09
11 :59:51
12:00:14
12:01:23
12:01:35
12:01:48
12:02:14
12:03:42
12:04:25
12:04:49
12:05:08
12:08:00
12:08:25
12:08:40
12:08:49
12:09:05
12:09:16
12:09:30

proved and are before the jury. There is also
enough to show that the events
were racially inspired.

Add Ins: SCHWARTZ, CHRISTOPHER
What PA didn't talk about is the merger
doctrine. They must provide enough
evidence for each charge as separate and
distinct charge. The only testimony
is that Tiffany said she saw them have a
conversation. The state would have
Judge: Luster, John
It seems to me that allowing the indictment
supports your argument - it makes
it clear that the conspiracy is predicated on
conduct after contact with Mr.
Requena so anything that constitutes an overt
act

Add Ins: SCHWARTZ, CHRISTOPHER
re: overt acts - explains merger problem
Add Ins: COOPER, DANIEL
I have the same motion and join - the facts
between the first contact
essentially the same other than Frank allegedly
said hey, corne over here.
There is simply nothing to show Frank counseled
or did anything to cause Bill
to utter "I'll take care ofthis situation,
beaner, beaner, beaner." The
overt act overstates what the evidence is there is no evidence that in
returning there they had any intention of
committing malicious harassment.
The evidence is that he pulled a gun on them and
when they returned to the
property there were no comments made with regard
to his race. The comments
were made after law enforcement had shown up and
the incident was over.
There is no evidence that Kenneth Requena - no
testimony - that somehow after
,the comments were made that he had any lingering
fear of physical injury or
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12:09:41

12:10:11

12:10:36
12:12:25
12:13:16
12:13:45
12:14:00
12:14:14
12:14:43
12:14:54
12:15:28
12:15:45
12:16:09
12:16:40
12:17:07

12:18:35
12:18:49
12:19:08

12:19:25

12: 19:46
12:20:06

that he felt threatened. There is a failure of
proof
AddIns:CEU\P~,B~

Motion per ICR 29(a) for judgment of acquittal
as to the single count
contained in the 3rd amended indictment. Re:
rule 29 standard - I don't
know what specific acts this entailed. The
indictment fails to provide
jurisdiction to the court and I move for
dismissal. The indictment fails to
sufficiently state a charge to satisfy due
process or provide jurisdiction to
the court. No rational tryer ofthe fact could
find beyond a reasonable
doubt, without guessing, that there is any other
rational explanation. We
don't know who made contact with Mr. Requena. I
assert that when the state
charges making contact it requires just that.
Ms. Oliver stated that one
person got out and there was no evidence that
was Ira. To conjure this
agreement that Ira was supposed to enter into to
maliciously harrass Mr.
Requena because of his race - that requires such
a leap of faith that no
rational trier of fact could find Ira guilty

Add Ins: VERHAREN, ART
1ra- the 3rd amended indictment is sufficient as
to what he did. There is
plenty of evidence against Ira. As for the
merger issue the conspiracy and
underlying eharge are different. In Idaho the
state can charge both and that
is what has occurred in this instance and is not
grounds for dismissal
Judge: Luster, John
Rule 29 motion is before the court - I'll take a
little more time to look at
this. Recess for lunch - I'm concerned about
the merger argument and am
awaiting authority. I agree with the
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12:20:23
12:20:59
12 :21: 16
12:21:33
12:23:04
12:23:22
12:23:46

proposition that the first indicent there is not enough evidence to convict of
malicious harassment alone. The
writing on the truck and aggressive approach the jury may conclude that the
initial contact constituted malisious
harassment. They indictment as now
amended - none of the 3 had contact physically
with Requena. I agree with
Schwartz analysis re: singular event in effect
and ifthat is barred or not
I'll look at what you both submit to me. Recess
- return at 1:00

Stop Recording
(On Recess)

13: 16:57
Recording Started:

13: 16:57

Record
TANKOVICH, WILLIAM M

13: 16:59

Judge: Luster, John
Back on the record - more authority for
consideration

13: 17: 15

Add Ins: SCHWARTZ, CHRISTOPHER
Yes, 18-301 has been repealed. The merger has

13 :21 :27

infringed on double jeopardy.
Blockburger - the way the evidence has been
sutmitted and indictment there
is no way you can tell which acts constitute
conspiracy and what constitute
mal. harassment - Every element and fact that
the state alleges in the rna.
harassment is contained in the conspiracy charge
especially if you consider
the overt acts - with the Blockburger test the
two charges become the same
offense

13:21:36

Add Ins: VERHAREN, ART

13 :22:00

I couldn't find the case cite in the brief time
that I had but I believe it
is the law in ID that you can charge both due to

13: 17:38
13: 18:44
13: 19:01
13: 19:31
13: 19:45
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13:22:14
13:22:57
13:23:06

13:23:27
13:24:57
13:25:31

13 :25 :50
13:26:22
13 :28:09
13:28:26
13:29:06
13:30:50
13:32:28
13:33:04
13:33:35
13:34:00
13:34:05
13:34:21
13 :34:33

13:35:18

the statute that has been
repealed. - I don't think that double jeopardy
applies to the two
defendants with the two charges.
Add Ins: SCHWARTZ, CHRISTOPHER
The mal harassment charge doesn't contain an
element that the conspiracy
doesn't contain - I'm arguing that in this case
the conspiracy and rna.
harassment elements have been merged.
Judge: Luster, John
I had a chance to do a little research over the
lunch hour - State v.
Sterling is on point and was prohibited under
the law as it was and that code
has been repealed. I'm not satisfied fully that
the way the 3rd amended
indictment subjects Wm and Frank to double
jeopardy - DECLINE MOTION TO
DISMISS UNDER THAT ISSUE ALONE - Rule 29 insufficiency of state's
evidence. I have to access the motion as
previously indicated - view the
evidence most favorable to the state. Relates
evidence. Holder application
- it would not be appropriate to conclude that a
rational juror could not
concude a different opinon. Rule 29 motion is
not appropriate - DENY MOTION
With respect to motion on behalf of both Frank
and William I've not granted
it at this time
Add Ins: VERHAREN, ART
I'm concerned that the court has given a
personal opinion and that the
reporter behind me will print that and that
there is a potential that the
juros may see that and that's pretty
inflammatory
Judge: Luster, John
I appreciate that - in terms of trying to
articulate application of Rule 29 I
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13:35:38

made the coments to illustrate the point. It
mayor may not have been the
best way to approach it. I have to proceed that
13:35:50
the case is not being tried
in the newspapers. If they read the article
13:36:05
about this then I'll assume that
13:36:19 they are reading it all along and we'll have a
problem with the jury verdict.
I have to proceed and conduct ourselves on the
13:36:35
assumption that the jury is
no reading the newspaper and if not then I'll
13:37:08
assume that this whole matter
is defective.
13:37:18
The state has now rested - I don't know how this
13:37:33
case is proceeding further.
Each of you has a right under 5th amendment not
13:37:53
to testify and if you do not
13:38:06 then I'll instruct the jury as to your right they are admonished that they
are not to take it into consideration. If you
13:38:22
wish to testify you are the
13:38:39 master of your own fate in that regard consider your attorney advice but
you do have a constitutional right to testify if
13:38:51
you so choose. I do have
13:39:07 cases later on where the defendants indicate
that their attorney prohibited
13:39:19 them from testifying and I want you to know that
it's ultimately your
decision.
13:39:34

13:39:42

Other: William
I understand

13:39:47

Other: Frank
Understand

13:39:52

Other: Ira
Understand

13:40:01

Judge: Luster, John
Recess

13:40:09

Stop Recording
(On Recess)
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13:53:09
Recording Started:

13:53:09

Record
TANKOVICH, WILLIAM M

13:53:11

Judge: Luster, John
Back in session - is the defense ready to
proceed - the state has rested

13:53:30

Add Ins: CHAPMAN, BRAD
Ready not withstanding prior objections

13:53:42

Judge: Luster, John
Yes

13:53:45

Add Ins: COOPER, DANIEL
Ready

13:53:51

Add Ins: SCHWARTZ, CHRISTOPHER
I do have a question about presentment of
evidence and if we can offer the
same offer for all 3 defendants

13:54:04
13:56:23
13:56:27

Judge: Lnster, John
Explains
Return the jury - jury present and in place

13:56:57

Add Ins: VERHAREN, ART
Rests

13:57:02

Add Ins: CHAPMAN, BRAD
Ready to proceed - calls Linda Layne

13:57:16

Other: CLERK, KATHY BOOTHSwears

13:57:51

Other: LANE, LINDA
KC 911 Dispatch as shift supervisor. August 16,
2009 I was so employed. I
was on duty 12 hour shifts either 5-5 or 6-6
EX D-l I listened to a couple
of tracks with DA - tracks 1 & 3 - original 911
call from someone who said
they were

13:58:16
13:59:45
14:00:04
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14:00:05

Add Ins: VERHAREN, ART
Objection

14:00:10

Other: LANE, LINDA
I took a 911 call and then had to do a call back
because the call was
disconnected. I took the call myself. Tracks 1
& 3 were complete and
accurate conversations. The first call was
rather brief. We have
procedures - when we get a disconnected call we
do a call back - track 3 is
that call back 559-302-8979 isthe number of the
disconnected call

14:00:22
14:00:47
14:01: 11
14:01:26
14:02:06

Add Ins: CHAPMAN, BRAD
Motion to admit EX D

14:02:14

Add Ins: VERHAREN, ART
Objection - when were the calls made and who
made them.

14:02:29

Add Ins: SCHWARTZ, CHRISTOPHER
I have a motion outside the presence of the jury

14:02:38

Judge: Luster, John
There was testimony from a prior witness as to a
call being made - time of
the call can be made

14:03:01
14:03:09
14:03:49

Other: LANE, LINDA
The calls were August 16, 2009 - 1931 original
call (7 :31) I called back at
1931 as soon as the disconnect happened.

14:04:09

Add Ins: CHAPMAN, BRAD
Motion to admit EX D

14:04:15

Add Ins: VERHAREN, ART
No objection

14:04:25

Add Ins: SCHWARTZ, CHRISTOPHER
No objection and join in motionn

14:04:34

Add Ins: COOPER, DANIEL
No objection - join in motion
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14:04:41

Judge: Luster, John
ADMIT EX D TRACKS 1 & 3 ONLY

14:07:45
14:07:58
14:08:38

14:09:04

Other: LANE, LINDA
911 TAPE TRACKS #1 AND #3 PLAYED
NO DX BY SCHWARTZ OR COOPER
XE by PA - It's important to know who we're
talking to and get an address
General:
Time stamp

14:09:09

Add Ins: SCHWARTZ, CHRISTOPHER
Motion outside presence ofthe jury

14:09:19

Judge: Luster, John
Excuses and admonishes jury

14:09:36

14:09:54
14: 10:08

14:10:22

Add Ins: SCHWARTZ, CHRISTOPHER
Mtn in limine to prevent P A from indicating to
jury that we don't know who is
on the tape - this is an attempt to show the
jury that we can't say who's on
it - he knows who it is and it is misconduct for
him to say he doesn't.

Add Ins: VERHAREN, ART
I think this is permissiblle and I should be
allowed to ask

14:10:59

14:11:24

14:11:35

14:11:51
14:12:06
14:12:34
14:12:54

Add Ins: SCHWARTZ, CHRISTOPHER
He had an opportunity to argue but he allowed
the admission and for him to
argue that he doesn't know who is on the
recording is pure gamesmanship.

Judge: Luster, John
Tiffany said she saw her father leave the house
with his cell phone and she
also testified as to her father's cell phone
number and that is sufficient to
allow the 911 call to be entered. The fact that
the state entered into an
agreement that the recording be admitted - P A
clearly knows that the person
on the recording is Wm. I'll overrule the
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14: 13 :25

14: 14:10
14: 14:34
14: 14:59
14: 15:14
14:15:39
14: 17: 11
14: 17 :30

objection and proceed.
Return the jury - jury present and in place.
Continue

Other: LANE, LINDA
XE by PA cont - We strive to get name and
address on 911 call - at some point
it is important to get this information. I
don't typically hang up on people
- it's against policy and procedures and I could
lose my job. If someone
hangs up on me I need to call them right back.
It's important to find out who
called and their address as well. EX #7 and #8
- reviews EX #7 - 1 page
trancript of first call - it appears to be an
accurate transcript. #8 is a
one page transcript of the call I made back to
him.

14:17:58

Add Ins: VERHAREN, ART
motion to admit #7 and #8

14:18:10

Add Ins: SCHWARTZ, CHRISTOPHER
No objection

14:18:15

Add Ins: COOPER, DANIEL
No objection

14:18:20

Other: LANE, LINDA
Voir Dire by DA Chapman - #8 says 21st and Penn
- I don't remember ifI heard
21st - it's possible that the transcriber made
an error.

14: 18:54

14:19:31

14: 19:49
14:19:55
14:20:13
14:20:59

Add Ins: CHAPMAN, BRAD
The tape speaks for itself and I believe that
plaintiffs #8 has an error in
it.

Judge: Luster, John
I don't see a reason that the exhibit cannot be
admitted - DA brought to our
attention a discrepancy and the jury will have
both. ADMIT EX #7 AND #8.
In the first call the caller never gave their

Court Minutes Session: LUSTER041210A

Page 31,,,

345

name or phone number.
14:21:24

Add Ins: SCHWARTZ, CHRISTOPHER
Objection

14:21 :27

Judge: Luster, John
Sustained

14:21:31

14:22:07
14:22:26
14:22:49
14:23:33
14:23:54
14:24:08
14:24:25
14:24:52
14:25:17
14:25:38
14:25:41
14:26:32
14:26:50
14:27:11

Other: LANE, LINDA
When the call comes in I can tell you where he
was because the maping system
shows where the call originated. I'm going to
assume it was 19 or 20 block that was a long time ago for someone in their
40's. EX # 1 It would have hit
wthin a few steps of where he was standing. I
didn't hang up on him - the
caller hung up on me. The second call (#8) I
called them back and was unable
to get name or address. Other than what the
caller said I dont' know what
happened. I can put the caller in the vicinity
but cannot say who was
around him. Caller said they pulled an ring
gun on us but I don't know
if that really happened or not. The caller hung
up or its possible that the
cell phone tower lost the call. I was no longer
connected and I did not hang
up.
RD - I cannot give exact reason for phone
terminationn
XE by DA Schwartz - phone number (reads)
XE by DA Cooper - I've worked at 911 center 14
years and I don't find it
uncomon for phone calls to get disconnected

14:27:43

Judge: Luster, John
Recess - admonishes jury

14:27:58

Stop Recording
(On Recess)

14:38:14
Recording Started:
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14:38:14

Record
TANKOVICH, WILLIAM M

14:38:19

Judge: Luster, John
Back in session

14:38:24

Add Ins: CHAPMAN, BRAD
Rest

14:38:39

Other: TANKOVICH, IRA
I understand that I have the right to testifY
and that it is my decision

14:38:57

Other: TANKOVICH, WILLIAM

14:39:15

I understand that I have a right to testifY and
that it is my decision - no
questions

14 :41 :06

Add Ins: SCHWARTZ, CHRISTOPHER
No evidence

14 :41: 10

Add Ins: COOPER, DANIEL
I'm ready

14:41 :23

Judge: Lnster, John
Return the jury - jury present and in place

14:41:55

Add Ins: CHAPMAN, BRAD
No witnesses - rest on behalf of Ira

14:42:02

Add Ins: SCHWARTZ, CHRISTOPHER
Rest

14:42:08

Add Ins: COOPER, DANIEL
Recalls Tiffany Tankovich

14:42:26

Other: CLERK, KATHY BOOTHSwears

14:42:46

Other: TANKOVICH, TIFFANY

14:43:12

daughter of Bill Tankovich. I testified
previously as to Dad's telephone
number. I've talked to my Dad on the telephone

14:43:30

Add Ins: COOPER, DANIEL
Ask that track #@1 of exhibit be played
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14:43:43

Add Ins: CHAPMAN, BRAD
Objection cumulative

14:43:49

Add Ins: VERHAREN, ART
No objectionn

14:43:54

Add Ins: COOPER, DANIEL
The purpose is identification

14:44:53

Judge: Luster, John
Overruled

14:44:59

Other: TANKOVICH, TIFFANY
(listens to tape) The male voice is my Dads.
Dad has a pickup truck a Forest
green chevy pickup extended cab 3/4 ton. DefEX
F - photo of vehicle - Dad's
green truck.

14:45:39
14:46:45
14:46:49

Add Ins: COOPER, DANIEL
Motion to admit

14:46:57

Other: TANKOVICH, TIFFANY
Voir Dire by PA - I don't know who took the
photo or when it was taken.

14:47:15

Add Ins: VERHAREN, ART
Object - relevancy

14:47:32 . Judge: Luster, John
Foundation
14:48:29

Add Ins: VERHAREN, ART
objection

14 :48 :31

Judge: Luster, John
Overruled

14:48:35

Other: TANKOVICH, TIFFANY
Fair and accurate depiction of the truck August
16,2009.

14:48:47

Add Ins: COOPER, DANIEL
Motion to admit

14:48:51

Add Ins: VERHAREN, ART
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Objection

14:49:00
14:49:19

Add Ins: SCHWARTZ, CHRISTOPHER
The witness said it is ofthe truck and
accurately depicts the truck on that
dae

14:49:20

Judge: Luster, John
Overruled - EX F-2 is ADMITTED

14:50:01

Add Ins: COOPER, DANIEL
Ask to publish the photo

14:50:12

Judge: Luster, John
Fine

14:50:19

Other: TANKOVICH, TIFFANY
XE by PA - this is the first time I saw the
photo - it could have been taken
a couple of weeks ago, in March or Feb or Jan or
any time last year

14:50:34
14:51:11

Add Ins: COOPER, DANIEL
Nothing else

14:51:29

Judge: Luster, John
Excuse

14:51:46

Add Ins: COOPER, DANIEL
Rest

14:51:55

Add Ins: VERHAREN, ART
No rebuttal argument

14:53:00

Judge: Luster, John
The case has been submitted - we'll go over
instructions and will have the
case subitted to you tomorrow. The jury shall
retrun at 11 :00 am The Bailiff
will have menus for you to order lunch andthe
matter will be submitted for
consideration Admonish jury Counsel to return
at 9:00 am

14:53:18
14:53:55
14:54:08
14:55:33

Stop Recording
(On Recess)
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Court Minutes:

Session: LUSTER041210A
Session Date: 04112/2010
Judge: Luster, John
Reporter: MacManus, Anne

Division: DIST
Session Time: 08:22

Courtroom: Courtroom 1

Clerk(s): Booth, Kathy
State Attorneys:
Public Defender(s):
Prob. Officer(s):
Court interpreter(s):

Case ID: 0017
Case Number: CR2009-22548
Plaintiff: STATE OF IDAHO
Plaintiff Attorney:
Defendant: TANKOVICH, FRANK
Pers. Attorney:
Co-Defendant( s):
State Attorney:
Public Defender:
04116/2010
09:34:32
Recording Started:
09:34:32

Recall
TANKOVICH, WILLIAM M

09:34:37

Judge: Luster, John
Back in session DAY 5 APRIL 16,2010 - We're
here for jury instruction
conference - I don't see William present

09:35:09

09:35:18 . Add Ins: SCHWARTZ, CHRISTOPHER
We waive his appearance for instruction
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conference

09:35:54

Other: TANKOVICH, FRANK
I'm OK here

09:36:00

Add Ins: CHAPMAN, BRAD
Defendant waives appearance at jury instruction
conference

09:36:17

Judge: Luster, John
Recess to chambers

09:36:26

Stop Recording
(On Recess)

12:14:11
Recording Started:

12: 14: 11

Record
TANKOVICH, WILLIAM M

12: 14:12
12: 14:30
12:15:39
12: 16 :04
12:16:07

Judge: Luster, John
Back in session - Attorneys and the court met in
chambers for jury
instructions - packet of instructions includes
initial instructions - we'll
no read 16-48. A simple statement as to
objection for the record is
appropriate

Add Ins: VERHAREN, ART
Objection to lesser included

12:16:14

Add Ins: SCHWARTZ, CHRISTOPHER
Objection to aid/abet

12:16:23

Add Ins: COOPER, DANIEL
Obj to aid/abet - no evidence has been presented

12:19:13

Add Ins: CHAPMAN, BRAD
Objections

12: 19:24

Judge: Luster, John

12: 19:27·

Noted
DA's obection re: tattoo as per your client there is no evidence before the
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12: 19:45
12:19:58
12:20:44
12:20:57

court as to the precise meaning of that tattoo there are some other symbols
that are rather self explanatory - explainsAdd Ins: VERHAREN, ART
I intend to argue that the 2 tattoos are
racially significant tattoos and I
appreciate the courts ruling

12:21:12

Add Ins: SCHWARTZ, CHRISTOPHER
There is no evidence before the court as to its
meaning presented

12:21:28

Add Ins: CHAPMAN,BRAD
There is no testimony explaining tattoo of Ira the court said it is common
knowledge but I don't know that it is. I would
believe it to be misconduct
on behalf of the state

12:21:47
12:22:09
12:22:13
12:22:28
12:22:41
12:22:55
12:23: 17
12:23:29
12:23:43
12:23:54
12:24:05

Add Ins: COOPER, DANIEL
I join in the relevancy argument - there has
been no testimoy as to what the
lightening bolts means. We have no testimony as
to how they are relevant or
that they were seen. by Mr. Requena at any time.
Judge: Luster, John
I don't think there is a problem as to
generalizations - swastica. The
tattoo on Ira's legs make a statement of some
sort but I don't know that
there is any evidence as to what that means. I
don't think there is any
evidence re: common knowledge as to lightening
bolts. No evidence that they
are racially connected and I direct that the
state not make that reference to
the tattoos. They can make of it what they make
of it.

12:24:26

Add Ins: VERHAREN, ART
Nothing additionnal

12:24:33

Judge: Luster, John
I would suspect that out of!3 jurors some may
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12:24:46
12:25:02

have a meaning of what that
mean but I cannot conclude that it is common
understanding. Agreed upon
order for defense?

12:25:06

Add Ins: SCHWARTZ, CHRISTOPHER
myself, Cooper and Chapman.

12:25:17

Judge: Luster, John
Fine - return the jury - jury present and in
place
INSTRUCTS JURY

12:26:36
12:44:41
12:55:01

Add Ins: VERHAREN, ART
CLOSING ARGUMENT

13:16:41

Add Ins: SCHWARTZ, CHRISTOPHER
CLOSING ARGUMENT

13:27:09

Add Ins: COOPER, DANIEL
CLOSING ARGUMENT

13:42:09

AddIns:CHAP~,B~

CLOSING ARGUMENT

14:01:53

Add Ins: VERHAREN, ART
REBUTTAL ARGUMENT

14:03:36

AddIns:CHAP~,B~

OBJECTION

14:03:39

Judge: Luster, John
OVERRULED

14:03:42

Add Ins: VERHAREN, ART
CONT REBUTTAL ARGUMENT

14:05:52

Judge: Luster, John
The case is now submitted to the jury

14:06:46

Other: CLERK, KATHY BOOTH Swears Bailiff for deliberation - draws juror
#47 Locke as alternate juror.

14:07:41

Judge: Luster, John
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14:09:12
14:09:49
14: 10:27

14:10:46
14:11:03
14:11:19

Explains alternate juror process to juror.
Admonishes juror #47 Locke.
Jury out for deliberation. Counsel and
defendants to remain within 10
minutes of courthouse.

Add Ins: VERHAREN, ART
During rebuttal closing PA handed up both photos
and he made the same
argument saying "this shows they are racist"
Motion for mistrial and I ask
that the court ot rule pending verdict.
I ask that the court reporter read back my
wwords

14:11 :29

Add Ins: SCHWARTZ, CHRISTOPHER

14:11:54

He didn't use the word racist but said people
with these tattoos are racially
motivated

14:13:02

Judge: Luster, John

14:13:29

14:14:44

Reads back PA's statement" .. is there any
doubt that this was racially
motivated?" DENY MOTION FOR MISTRIAL. MOTION
NOTED.

Add Ins: VERHAREN, ART
Reviews verdict forms

14:15:27 . Add Ins: SCHWARTZ, CHRISTOPHER
No objectionn
14:15:31

Add Ins: COOPER, DANIEL
fine

14:15:38

14:15:54

Add Ins: CHAPMAN, BRAD
you didn't put NG first and I always object
Judge: Luster, John
I thought all 4 attys did a good job addressing
the jury - adjourned

14:16:16

Stop Recording
(On Recess)
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Court Minutes:
Session: LUSTER041210A
Session Date: 04/12/2010
Judge: Luster, John
Reporter: MacManus, Anne

Division: DIST
Session Time: 08:22

Courtroom: Courtroom1

Clerk(s): Booth, Kathy
State Attorneys:
Public Defender(s):
Prob.Officer(s):
Court interpreter(s):

Case ID: 0019
Case Number: CR2009-22548
Plaintiff: STATE OF IDAHO
Plaintiff Attorney:
Defendant: TANKOVICH, FRANK
Pers. Attorney:
Co-Defendant(s):
State Attorney:
Public Defender:
04116/2010
17:30:01
Recording Started:
17:30:01

Recall
TANKOVICH, WILLIAM M

17:30:14

Judge: Luster,John
Back in session - attorneys are here and none of
the defendants are present.
I have summonsed you here because the jury
wishes to leave for the day - it
is now 5:30. The jury did request to listen to
one of the exhibits - track 1

17:30:35
17:30:48

Court Minutes Session: LUSTER041210A

Page 1....

356

17:31 :11

and track #3. They want to return Monday. I'll
excuse and admonish the jury

17:31:44

Add Ins: SCHWARTZ, CHRISTOPHER
My client does nto need to be here

17:31 :52

Add Ins: COOPER, DANIEL
I'll waive my clients appearance here

17:32:08

Add Ins: CHAPMAN, BRAD
I'd like court security let my client know
what's going on.

17:32:26

Add Ins: VERHAREN, ART
Ask for emphasis admonishment

17:32:36

Judge: Luster, John
I'll do that
Return the jury - jury confirms they want to
stop tonight and return Monday EXCUSED FOR THE EVENING - RETURN AT 8:30 MONDAY
MORNING ADMONISHES JURY NO
NEWSPAPER, INTERNET OR TELEVISION HAVING TO DO
WITH THIS TRIAL. RETURN
8:30 AM MONDAY. I'm more than willing to have
the jury commence
deliberations once they are all here and counsel
need not be present

17:32:40
17:35:13
17:36:26
17:37:22
17:38:02
17:38:12

Add Ins: VERHAREN, ART
I'm OK either way

17:38:18

Add Ins: CHAPMAN, BRAD
that's your call

17:38:22

Add Ins: SCHWARTZ, CHRISTOPHER
No objection either way

17:38:29

Add Ins: COOPER, DANIEL
No objection either way

17:38:34

Judge: Luster, John
I'll make sure you're all here and there are no
problems and you'll commence
deliberations. Recess

17:38:45
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17:38:54

Stop Recording
(On Recess)
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Court Minutes:

Session: LUSTER041210A
Session Date: 04112/2010
Judge: Luster, John
Reporter: MacManus, Anne

Division: DIST
Session Time: 08:22

Courtroom: Courtroom 1

Clerk(s): Booth, Kathy
State Attorneys:
Public Defender(s):
Prob.Officer(s):
Court interpreter(s):

Case ID: 0021
Case Number: CR2009-22548
Plaintiff: STATE OF IDAHO
Plaintiff Attorney:
Defendant: TANKOVICH, FRANK
Pers. Attorney:
Co-Defendant(s):
State Attorney:
Public Defender:
04119/2010
15:13:46
Recording Started:
15: 13:46

Recall
TANKOVICH, WILLIAMM

15:13:53

Judge: Luster, John
Back in session - parties are present - counsel
and the court have met in
chambers jury questions. It is apparent that
the jury has reached a verdict
as to one item and not on others. I'll bring
the jury back and ask the

15: 14:22
15: 14:45·
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15:14:57
15:15:16
15:15:35
15:17:28
15:18:05

15:18:32
15:18:50

questions as to if they are at an impasse. It
they are I'll send the jury
back into the jury room and discuss how to
proceed with counsel.
Return the jury - jury present and in place.
I have received communications via bailiff
Other: Juror, Presiding
We are at an impasse on one count - we have
reached a verdict on Ira
Frank Tankovich - Count I - no - we've not tried
as to Count II Wm Count I
- no verdict - Count II - we've not tried that
either

15:19:08

Judge: Luster, John
Return to the jury room and I'll visit with
counsel Recess to chambers

15:19:28

Stop Recording

15:27:52
Recording Started:
15:27:52

Record
TANKOVICH, WILLIAM M

15:27:54

Judge: Luster, John
Back in session - return the jury - jury present
and in place

15:29:08

Other: Juror, Presiding
unable to find on 2 persons - count 1 - there
was confusion if we could
consider count 2 until after count 1

15 :29:44
15:29:53

Judge: Luster, John
You can consider count 2 without finding a
verdict on count 1

15:30:11

Other: Juror, Presiding
There was some confusion
I assume there is something we can work on

15:30:34
15 :31 :06

Other: McConnell, Juror
Questions court re: process
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15 :31: 13
15 :31 :29
15 :31 :47
15:32:09

Judge: Luster, John
Explains instruction to juror McConnell - you
can consider count 2 even
though you cannot reach a verdict on Count 1 jury to return to the jury
room for deliberations - Recess
Stop Recording
(On Recess)
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Court Minutes:

Session: LUSTER041210A
Session Date: 04112/2010
Judge: Luster, John
Reporter: MacManus, Anne

Division: DIST
Session Time: 08:22

Courtroom: Courtroom 1

C1erk(s): Booth, Kathy
State Attorneys:
Public Defender(s):
Prob. Officer(s):
Court interpreter(s):

Case ID: 0023
Case Number: CR2009-22548
Plaintiff: STATE OF IDAHO
Plaintiff Attorney:
Defendant: TANKOVICH, FRANK
Pers. Attorney:
Co-Defendant(s):
. State Attorney:
Public Defender:
04119/2010
16:17:30
Recording Started:
16:17:30

Recall
TANKOVICH, WILLIAM M

16: 17:37

Judge: Luster, John
Back in session - return the jury - jury present
and in place.

16: 18:56

Other: Juror, Presiding
Still at an impasse with regard to William and
Frank - it doesn't seem that
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16: 19: 17.

moe time will help - both count I and II in
Frank and William.

16: 19:40

Judge: Luster, John
I note that the jury has deliberated for about
11 112 hours - you've been at
it pretty hard and if you cannot reach a verdict
after having tried you've
been successful as a jury.

16:20:03
16:21:30
16:21:44

Other: Juror, Presiding
We've reached a verdict as to Ira Tankovich

16:21 :54

Judge: Luster, John
Hand all the verdicts to the bailiff

16:22:07

Other: CLERK, KATHY BOOTHReads verdict - GUILTY CONSPIRACY TO COMMIT
DISTURBINGTHE PEACE

16:23:02

Add Ins: VERHAREN, ART
Requests jury poll

16:23:09

Judge: Luster, John
polls jurors - all indicate gulty verdict record show that the verdict is
unanimous.

16:23:56
16:24:07

16:24:54

16:25:06
16:25:29
16:25:43

Other: Juror, Presiding
Answers questions of court re: Frank Tankovich 1111 Ct II 8/4 - in favor
of Not Guilty William Tankovich - the same on
both counts
Judge: Luster, John
Thanks jury - return to jury room
Jury has reached a veridict on Misd disturbing
the peace - set disposition at
a later date.

16:25:49

Add Ins: CHAPMAN, BRAD
He's served close to the maximum time - ask for
ROR pending disposition

16:27:08

Add Ins: VERHAREN, ART
No objection

Court Minutes Session: LUSTER041210A
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16:27:11

16:27:29
16:27:36

16:27:58

Judge: Luster, John
The max possible penalty is 6 mos and $1000 fine
- BOND ROR -DISPO TO BE
SET
Frank and William cases will be reset for status
conference in about 2 weeks
Stop Recording
(On Recess)

ourt Minutes Session: LUSTER041210A
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOTOENAI

STATE OF IDAHO,
Plaintiff,
Vs.
IRA TANKOVICH,
FRANK TANKOVICH,
WILLIAM TANKOVICH,
Defendant.

J

Case No. CR09-226S7
CR09-22548
CR09-22648

Court Log - In Chambers
CO~l) R~f0rter Anne MacManus

1/Jdj dJ

In session in chambers with juror Miller

Counsel
J

)
)
)
)
)
)
)
)
)
)
)

We waive our clients' appearance

On review of the questionnaire we note that you indicated a brain injury.

Mller I am up to the task of being a juror. A week long trial lS no problem. I have no
problem listening - no problems. I think and reason and use common sense.
Counsel

No objection to juror Miller.

J
I apologize for asking but we do have to address these concerns.
COUliroom.

Return to

J

We are in chambers for the preemptory challenges. Rule 24 - 10 challenges per
side - I'll allow 11 challenges for the state and 6 additional for defendants - 6 challenges
for Ira and Frank who are charged as persistent violators and 4 challenges for William. I
have noted the objections.
. McHugh

No questions

Schwartz
Motion for mistrial - PA McHugh's questions are Voir Dire requesting
that the defense name their witnesses.
Chapman - Ijoin in the motion

Cooper
J

The motion does not apply to my client.
Deny the Motion - objections noted.

Schwartz
There is a reporter in the hall who had a conversation with Endico and at
break. That juror brought this to the attention of the bailiff. At the break the reporter
approached myself and my client asking why we refused an interview - this was done in
front of all jurors. I move for a protective order.
Chapman

Speaking to jurors in pool troubles me.

CooperI join in the motion for protective order. I ask that she not discuss the case with
prospective jurors.
McHugh

Response to mistrial - the jurors can be instructed.

I'll disallow videos in the courtroom - I share a concern but I have no control
J
over video and press. I can enter a gage order for counsd and no videos in the
cOUliroom. I'll keep a close reign on the jurors and I'll informally visit with Reporter
Crawley Deny Motion for mistrial.
JURY CHALLENGES
Batson~

PA

I object to striking juror Ferrell based on

J

Noted - we'll discuss later - JURy SELECTED AND NOTED. Return to court.

Back in chambers
]
We'll address PA's objection - out of 88 jurors 1 was African American - #24
Bobby Terren
PA
Based on listening and observing there didn't appear to be anything justifying the
challenge - prima facia case for Frazier discrimination.
Schwartz
"kick ass"
.P A

He indicated he was upset regarding language used in public. Re Movie

I took it that it was more generic as to curse word.

.

"

366

Daniel G. Cooper, Conflict Public Defender
P.O. Box 387
Coeur d'Alene, Idaho 83816
Phone: (208) 664-5155; Fax: (208) 765-5249
Bar Number: 6041

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
)
)
)
)
)
)
)

STATE OF IDAHO,
Plaintiff,

v.
FRANK JAMES TANKOVICH,

Case No. CR-2009-22548

DEFENDANT'S REQUESTED JURY
INSTRUCTIONS

)

)

Defendant.

)

--------------------------)
The Defendant, Frank Tankovich, by and through his attorney, Daniel G. Cooper,
Conflict Public Defender hereby requests the following instructions numbered

Iv

I

through

be given to the jury in trial of the above entitled matter, in addition to the Court's other

appropriate instructions on the law.
Respectfully submitted this 15 th day of April, 2010

BY:
DANIEL G. COOPER
CONFLICT PUBLIC DEFENDER
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DEFENDANT'S REQUESTED INSTRUCTION NO.

I

In every crime or public offense there must exist a union or joint operation of act and
intent.

ICJI305
Given:
Refused:
Modified:
Covered:

DEFENDANT'S REQUESTED JURY INSTRUCTIONS
..

.,

,
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DEFENDANT'S REQUESTED INSTRUCTION NO.

2-

It is for you, the jury, to determine from all the evidence in this case, applying the law as
given in these instructions, whether Defendant, Frank Tankovich is guilty or not guilty of the
offenses charged or of any included offense.
With respect to the facts alleged in Count I of the Indictment, the offense of Malicious
Harassment includes the offenses of Assault and Disturbing the Peace. It is possible for you to
return on Count I anyone, but only one of the following verdicts:
GUILTY of Malicious Harassment
GUILTY of Assault.
GUILTY of Disturbing the Peace
NOT GUILTY .
With respect to the facts alleged in Count II of the Indictment, the offense of Conspiracy
to Commit Malicious Harassment includes the offenses of Conspiracy to Commit Assault and
Conspiracy to Commit Disturbing the Peace. It is possible for you to return on Count II anyone,
but only one of the following verdicts:
__ GUILTY of Conspiracy to Commit Malicious Harassment
__ GUILTY of Conspiracy to Commit Assault.
GUlL TY of Conspiracy to Commit Disturbing the Peace
NOT GUILTY.
When you are deliberating you should first consider the crime charged. You should
consider the included offenses in the order listed only in the event the state has failed to convince
you beyond a reasonable doubt of the defendant's guilt with respect to the crime charged and each
DEFENDANT'S REQUESTED JURY INSTRUCTIONS
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preceding included offense.

ICJ1221 (Modified)
Given:
Refused:
Modified:
Covered:

'DEFENDANTS REQUESTED JURY INSTRUCTIONS
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DEFENDANT'S REQUESTED INSTRUCTION NO.

3

If your unanimous verdict is that the Defendant, Frank Tankovich is not guilty of
Malicious Harassment, you must acquit him of that charge. In that event, you must next consider
the included offense of Assault.

ICJI225 (Modified)
Given:
Refused:
Modified:
Covered:

DEFENDANT'S REQUESTED JURY INSTRUCTIONS
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DEFENDANT'S REQUESTED INSTRUCTION

N0.4

In order for the Defendant, Frank Tankovich to be guilty of the offense of Assault, the
state must prove each ofthe following:
1.

On or about August 16, 2009

2.

In the state of Idaho

3.

The Defendant, Frank Tankovich intentionally and unlawfully threatened by word
or act to do violence to the person of Kenneth Requena

4.

with an apparent ability to do so, and

5.

Defendant, Frank Tankovich did some act which created a well-founded fear in
Kenneth Requena that such violence was imminent.

If any ofthe above has not been proven beyond a reasonable doubt, you must find the
Defendant, Frank Tankovich not guilty of Assault. If each of the above has been proven beyond
a reasonable doubt, you must find the Defendant, Frank Tankovich guilty of Assault.

ICJI 1202 (Modified)

Given:
Refused:
Modified:
Covered:
DEFENDANT'S REQUESTED JURY INSTRUCTIONS
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DEFENDANT'S REQUESTED INSTRUCTION NO.

S"

If your unanimous verdict is that the Defendant, Frank Tankovich is not guilty of Assault,
you must acquit him of that charge. In that event, you must next consider the included offense of
Disturbing the Peace.

ICJI225(Modijied)
Given:
Refused:
Modified:
Covered:

DEFENDANT'S REQUESTED JURY INSTRUCTIONS
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DEFENDANT'S REQUESTED INSTRUCTION NO.

l.p

In order for the Defendant, Frank Tankovich to be guilty ofthe offense of Disturbing the
Peace, the state must prove each of the following:
1.

On or about August 16, 2009

2.

In the state of Idaho

3.

the Defendant, Frank Tankovich maliciously and willfully

4.

disturbed the peace or quiet of Kenneth Requena

5.

by tumultuous or offensive conduct or by threatening, traducing, quarreling, or
challenging Kenneth Requena to fight.

If any of the above has not been proven beyond a reasonable doubt, you must find the
Defendant, Frank Tankovich not guilty of Disturbing the Peace. If each of the above has been
proven beyond a reasonable doubt, you must find the Defendant, Frank Tankovich guilty of
Disturbing the Peace.

ICJI 1290 (Modified)

Given:
Refused:
Modified:
Covered:

DEFENDANT'S REQUESTED JURY fNSTRUCTIONS
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DEFENDANT'S REQUESTED INSTRUCTION NO.

1-

. If your unanimous verdict is that the Defendant, Frank Tankovich is not guilty of
Conspiracy to Commit Malicious Harassment, you must acquit him ofthat charge. In that event,
you must next consider the included offense of Conspiracy to Commit Assault.
ICJI 1101 (Mod{fied)

Given:
Refused:
Modified:
Covered:

DEFENDANT'S REQUESTED JURY INSTRUCTIONS
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DEFENDANT'S REQUESTED INSTRUCTION NO.

J?_

In order for the Defendant, Frank Tankovich to be guilty of the offense of Conspiracy to
Commit Assault, the state must prove each of the following:
1.

On or about August 16, 2009

2.

In the state ofldaho

3.

the Defendant, Frank Tankovich, agreed with Ira Tankovick and/or William
Tankovich, Jr.

4.

to commit the crime of Assault against Kenneth Requena

5.

Defendant, Frank Tankovich intended that the crime of Assault would be
committed

5.

one of the parties to the agreement performed at least one act in furtherance of the
crime of Assault, and

6.

such act was done for the purpose of carrying out the agreement.

If any of the above has not been proven beyond a reasonable doubt, you must find the
Defendant, Frank Tankovich not guilty of Conspiracy to Commit Assault. If each of the above
has been proven beyond a reasonable doubt, you must find the Defendant, Frank Tankovich
guilty of Conspiracy to Commit Assault.
For the purpose of this instruction, the crime of "Assault" is defined as:
(1)

an unlawful attempt, with apparent ability, to commit a violent injury on the
person of another; or

DEFENDANT'S REQUESTED JURY INSTRUCTIONS
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(2)

an intentional and unlawful threat by word or act to do violence to the person of
another, with an apparent ability to do so, with an act which creates a wellfounded fear in the other person that such violence is imminent.

ICJI 110 1

(Mod~fied)

Given:
Refused:
Modified:
Covered:
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DEFENDANT'S REQUESTED INSTRUCTION NO. ~

If your unanimous verdict is that the Defendant, Frank Tankovich is not guilty of
Conspiracy to Commit Assault, you must acquit him of that charge. In that event, you must next
consider the included offense of Conspiracy to Commit Disturbing the Peace.
ICJIllOl (Modffied)
Given:
Refused:
Modified:
Covered:
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DEFENDANT'S REQUESTED INSTRUCTION NO.

/0

In order for the Defendant, Frank Tankovich to be guilty of the offense of Conspiracy to
Commit Disturbing the Peace, the state must prove each of the following:
1.

On or about August 16, 2009

2.

In the state ofldaho

3.

the Defendant, Frank Tankovich, agreed with Ira Tankovick and/or William
Tankovich, Jr.

4.

to commit the crime of Disturbing the Peace against Kenneth Requena

5.

Defendant, Frank Tankovich intended that the crime of Disturbing the Peace
would be committed

5.

one of the parties to the agreement performed at least one act in furtherance ofthe
crime of Disturbing the Peace, and

6.

such act was done for the purpose of carrying out the agreement.

If any of the above has not been proven beyond a reasonable doubt, you must find the
Defendant, Frank Tankovich not guilty of Conspiracy to Commit Disturbing the Peace. If each
of the above has been proven beyond a reasonable doubt, you must find the Defendant, Frank
Tankovich guilty of Conspiracy to Commit Disturbing the Peace.
For the purpose of this instruction, Disturbing the Peace is defined as the malicious and
willful disruption of the peace or quiet of any neighborhood, family or person, by loud or unusual
noise, or by tumultuous or offensive conduct, or by threatening, traducing, quarreling,
challenging to fight or fighting, or fires any gun or pistol.

DEFENDANT'S REQUESTED JURY INSTRUCTIONS
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ICJI II aI (Modified)

Given:
Refused:
Modified:
Covered:

DEFENDANT'S REQUESTED JURY INSTRUCTIONS
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CERTIFICATE OF DELIVERY
I hereby certify that a true and correct copy of the foregoing was personally served by
placing a copy of the same in the interoffice mailbox or by hand delivery on the 15~ay of
April, 2010, addressed to:
Kootenai County Prosecuting Attorney
Attention: Art Verharen (by Hand Delivery)
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REQUEST FOR CA..~RAS IN THE ('OURTROO
To Judge _.::i_(..;;.'LJ._~_\_V\_L_Vl_'_s,_.-\Gr_'_ _ _ _ , Fax # (208) _ _ _ _ _ _ _ _ _ __
The undersigned requests permission to use cameras 1:1 , your courtroom in

Courtroom No. --'-_ on Date: _Ap-4'-V1_'_...:../_9-L'__
Me;dia

:0

be used:

1

still Gameta; _ _ video camera;

at
_ _audio equipment

I certify that I have read the Idaho Supreme Court Order that authorizes cameras in
the courtroom. I further certify thai as a represeniativ ~ of the below listed news
agency, I am authorized to bind my news agency and all n embers of its news team. I
and they agree to comply in all respects wtth the Suprr:fTI e Court's Orde.r and rules)
with any special conditimzs stated by the trial judge and }j ith any pool coverage plan
approved by the trial judge.
Dated:

Awtd

Printed Name:

Telephone No.:

J~, 20lb News Agency:
kh·") vA ''S06f1S

111.t $jl:,bo vlltUvt- 12,vvi eLL!
Signature:

j1tz.,~

fxtJ

2D8 '7ta S - 713;)
COURT AUTHORlZATI(IN

o

DENIED.

§ft GR~TED DND.ER THE FOLLO"YVING cq!' DITIONS;
1. Comply with Lhe Supreme Court Guidelines
2. No photos of children or jurors.

3.

REQUEST FOR CAJ\1E

S IN THE ('OURTROOM

To Judge_....::;;L......;t.':;....=s:::::...·-'-f_f'_y_ _ _ _ _ , Fax # (208)

Lf Lt G - .\"7

L. b

The undersigned requests permission to use cameras il . your courtroom in .

_ _ _ _ _ _ _ _ _ _ _ County Case No. _ _ _ _ _ _ _ _ _ _ __
:ourtroom No.
Mc;dia to be: used:

+

on Date:

.L still Qame:ta;

Lj - t g - I 0

_ _ video camera;

at _ _ _ __

.m.

_ _ _.audio equipment

I certify that I have read the Idaho Supreme Court Order that authorizes cameras in
the courtro01n. I further certify thai as a representativ ~ of the below listed news
agency) I am. authorized to bind my news agency and all n emhers of its news team. I
and they agree to comply in all respects with 'the SupreJ71 e CouTt's Order and rules)
with any special conditions stated by the trial judge and 11 ith any pool coverage plan
approved by the trial judge.

Dated: - - - - - - - NewsAgency: _ _ _C=---=d=--..;APrinted Name:

~---------------

Telephone No.: ____________

V(~

Signature~

Fa...\:. No.

COURT AUTHORIZATl(IN
o

DENIED.

Y

GRANTED UNDER THE FOLLO'YVING CO:f' DITIONS;
1. Comply with

me Supreme Court Guideline.s

2. No photos of children or jurors_

3.

ENTERED: __~~{-~I_q_-~i-O---ct'"

r{]/J

Counsel of Record
.p~

,:;, ')

l.Ii-1I'UI:.L

\;I

STATE

QF

:Ul:.HU

cour"iT, OF

FILED.

DANIEL G. COOPER
Conflict Public Defender
P.O. Box 387
Coeur d'Alene, ID 83816·0387
(208) 664-5155; Fax (208) 765-5{)79
Bar Number: 6041
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IN THE DISTRlCT COURT OFIRE FIRST JUDICIAL DISTRICT Of THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
STATE OF IDAHO,

)
)

Plaintiff,

)
)

v.

)

FRANK J. TANKOVICH,

)
).

Defendant.

CASE NUMBER

CR-09-22548
~isd

SECOND MOnON FOR REDUCTION OF
BOND AND/OR OR RELEASE

)
)
)

------------------------~)
COMES NOW, the above named defendant, by and through his attorney, Daniel G Cooper,
Conflict Public Defender, and hereby moves the Court for its Order reducing the bond in this matter
or in the alternative for release on his own recognizance.
This motion is made pursuant to the 8th and 14th amendments of the U.S. Constitution;
Article I, §§ 6 and 13 .ofthe Idaho Constitution; and I.C.R., R.46.
This motion is made on the grounds that defendant has ties to the community and is not a
tlight risk, and the bond as set violates the defendant's rights to due process and to be free from
excessive bond and cruel and unusual punishment as guaranteed by the U.S. and Idaho Constitutions.

This motion is further made on the grounds that upon a second mistrial being declared in this
matter, the presiding juror informed the Court that the jury's deliberations were at an impasse at 11-1
SECOND MOTION FOR BOND REDUCTION AND/OR OR RELEASE - Page 1

04/19/2010

15:52

DANIEL G

208755

PAGE

tl2/02

in favor of acquittal on the malicious harassment charged herein and 8-4 in favor of acquittal on the
conspiracy to commit malicious harassment.
Counsel requests that this motion be set for hearing in order to present oral argument,
evidence andlor testimony in support thereof. Requested time is 30 minutes.
DATED this

1'1-b: day of April, 2010.

DANIEL G COOPER
CONFLICT PUBLIC DEFENDER

CERTIFICATE OF DELIVERY

I hereby certify that a true and correct copy of the foregoing was personally served by
placin~a copy of th: same in the interoffice mailbox or as otherwise provided below on the
rcs _ day of Apnl, 2010, addressed to: .
Kootenai County Prosecutor
By Fax: (208) 446·1833
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DANIEL G. COOPER
Conflict Public Defender
P.O. Box 387
Coeur d'Alene, ID 83816·0387
(208) 664-5155; Fax (208}76S-S079
Bar Number: 6041

1N THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
STATE OF IDAHO,

Plaintiff,

v.
FRANK J. TANKOVICH,

)
)
)
)
)
)
)
)

CASE NUMBER

CR·09-22548

MOTION TO EXCLUDE
EVlDENCEIMOTION IN T.TMINE

)

Defendant.

)

-----------------------)
COMES NOW, the above named defendant, by and through his attorney, Daniel a Cooper,
Conflict Public Defender, and hereby moves the Court for its order excluding evidence of the tattoos
borne by Ira G. Tankovich and William M. Tankovich from any retrial in this matter.
This motion is made upon the grounds that evidence of the tattoos borne by IRA Gino
Tankovich, which include (1) the words "Aryan Pride" on his Claves and (2) an eagle on his back ~e
not relevant to the state of mind or intent of Defendant, Frank Tankovich; nor to the state of rirind or

intent of William Tankovich.
This motion is further made upon the grounds that evidence of the tattoo oflightning bolts
borne by William Tankovich are (1) not relevant to state of mind of Defendant, Frank Tankovich.

MOTION TO EXCLUDE EVIDENCEIMOTION IN LIMINE - Page 1
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Counsel requests that this motion be set for hearing in order to present oral argument,
evidence and/or testimony in support thereof. Requested time is 15 minutes.

DATED this

7P~

day of April, 2010.

DANIEL G COOPER
CONFLICT PUBLIC DEFENDER
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CERTIFICATE OF DELIVERY
I hereby certify that a true and correct copy of the foregoing was personally served by
placing a copy of the same in the interoffice mailbox. or as otherwise provided below on the
'ZD~ day of April, 2010, addressed to:

Kootenai County Prosecutor
By Fax: (208) 446·1833
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOTOENAI

)
)
)
)
)
)
)
)
)
)
)

STATE OF IDAHO,
Piaintiff,
Vs,
IRA TANKOVICH,
FRANK TANKOVICH,
WILLIAM TANKOVICH,
Defendant.

Case No. CR09-226 7
CR09-22S4
CR09-22648

MINUTE ENTRY

All exhibits in the above referenced matters were presented to the jury for
consideration during delibera ion, At the conclusion oftr'ial Apri119, 2010, exhibits were
retu~ed

to the clerk. Duril

r

cataloguing of the exhibits it was discovered that Plaintiffs

Exhibits # and #8 (both x ibits being a one page transcript) were not returned.

90

I hereby certify that on the
foregoing was sent via FAX to:

day of April, 2010, a true and correct co y of the

KCPA
446-1833
Christopher Schwartz 930-4972

DANIEL J. ENGLISH, Clerk of the

an
er

ourt, by -r---~--~-~-'"'--""-~~-
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U Or;rC[c rr,:"
BARRY McHUGH
Kootenai County Prosecuting Attorney
Arthur V erharen
Deputy Prosecuting Attorney
501 Government Way/Box 9000
Coeur d'Alene, Idaho 83816-1971
Telephone: (208) 446-1800

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

THE STATE OF IDAHO,
Plaintiff,
-vsFRANK JAMES TANKOVICH,
DOB:
SSN:
Defendant.

)
)
)
)
)
)
)
)
)
)
)

Case No. CR- F09-22548
Grand Jury No. 09-08

THIRD AMENDED INDICTMENT

~------------------------)
FRANK JAMES TANKOVICH is accused by the Grand Jury of Kootenai County by this
Indictment, of the crimes of COUNT I: MALICIOUS HARASSMENT, a Felony, Idaho Code
§§18-7902, 18-204 and COUNT II: CONSPIRACY TO COMMIT MALICIOUS
HARASSMENT, a Felony, Idaho Code §§18-7902, 18-1701 committed as follows:
COUNT I
That the Defendant, FRANK JAMES TANKOVICH, on or about the 16th day of
August, 2009, in the County of Kootenai, State ofIdaho, did maliciously and with the specific
intent to intimidate or harass another person because of that person's race and/or color and/or
ancestry and/or national origin, threaten by word or act to cause physical injury to another

THIRD AMENDED INDICTMENT: Page 1
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person, to wit: Kenneth Requena, giving said person reasonable cause to believe that the threat
to cause physical injury would occur, or did aid and abet in the commission of said offense;
COUNT II
That the Defendant, FRANK JAMES TANKOVICH, on or about the 16th day of August,
2009, in the County of Kootenai, State of Idaho, did unlawfully, wilfully and knowingly
conspire and/or agree with William Michael Tankovich, Jr. and/or Ira Gino Tankovich to
commit the crime of Malicious Harassment, in violation of I.C. § 18-7902;
OVERT ACTS

In furtherance ofthe conspiracy and to effect the objects thereof, the following overt
acts, among others, were committed within Kootenai County:
1. On or about the 16th day of August, 2009, after Ira Gino Tankovich and/or
Frank James Tankovich and/or William Michael Tankovich, Jr. made
contact with Kenneth Requena, Ira Gino Tankovich returned to Kenneth
Requena's home with a firearm.
2. On or about the 16th day of August, 2009, after Ira Gino Tankovich and/or
Frank James Tankovich and/or William Michael Tankovich, Jr. made
contact with Kenneth Requena, William Michael Tankovich, Jr. and Frank
James Tankovich returned to Kenneth Requena's home and did threaten by
word or act to cause physical injury to Kenneth Requena and made
disparaging racial remarks in regards to Kenneth Requena.
all of which is contrary to the form, force and effect of the statute in such case made and
provided and against the peace and dignity of the State ofIdaho .

.THIRD AMENDED INDICTMENT: Page 2
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PART II
The Prosecuting Attorney further informs the Court that the defendant, FRANK JAMES
TANKOVICH, while committing the offense of Malicious Harassment and Conspiracy to Commit
Malicious Harassment as charged in the amended Indictment, had been previously been convicted of
at least two (2) separate felony offenses, and, pursuant to I.e. §19-2514, is properly considered a
persistent violator. Defendant's previous convictions consist of the following felony offenses:
1)

2)

Rape, State of California, Case No. FC44030, date of Judgment and Sentence
09-18-98.
Burglary, State of California, Case No. SCD 119186, date of Judgment and Sentence
04-10-96.

DATED this / )

day of

flI/v1..

j

L

,2010.
BARRY McHUGH
PROSECUTING ATTORNEY
FOR KOOTENAI COUNTY, IDAHO

J~~~~

Deputy Prosecuting Attorney
CERTIFICATE OF MAILING

Ii'

I hereby certify that on the ~ day of
-1.. J L
, 2010, a true and correct copy of
the foregoing and the Order Holding was caused to be mailed to:
DAN COOPER, FAXED

THIRD AMENDED INDICTMENT: Page 3

392

